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Update: JAGC Regimental Activation

GO 22
* General Orders ‘ HEADQUARTERS
DEPARTMENT OF THE ARMY
No. 22 _ ' Washington, DC 30 May 1986

ESTABLISHMENT OF . . . THE JUDGE ADVOCATE GENERAL’S CORPS
IN THE US ARMY REGIMENTAL SYSTEM (USARS)

The Judge Advocate General’s Corps is placed under the US Army Regimental Sys-
tem effective 29 July 1986. The home of the Judge Advocate General’s Corps is
ESTABLISHED at Charlottesville, Virginia.

[DAAG-HDU]
| By Order of the Secretary of the Army:

JOHN A. WICKHAM, JR.

General, United States Army.
‘ ‘ Chief of Staff
Official: v

. - R.L. DILWORTH
" Brigadier General, United States Army
The Adjutant General

DISTRIBUTION:
Active Army, ARNG, USAR: To be distributed in accordance with DA Form 124
for Department of the Army General Orders.

The Regimental activation ceremony will be conducted during the World-Wide JAG
Conference in October 1986. ‘
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DEPARTMENT OF THE ARMY
OFFICE OF THE JUDGE ADVOCATE GENERAL
WASHINGTON, DC 20310-2200

= :E:::;gn oF . ‘
e 10 JUL 1986
- DAJA-SM -

SUBJECT: Enlisted Force’Management Study

JUDGE ADVOCATES
. LEGAL SPECIALISTS
* * COURT REPORTERS

1. During December 1985 I directed that an Enlisted Force Management Study
Team be constituted to review critical issues pertaining to the management of
our enlisted force. The enclosed article outlines issues and recommendations
-reached by the Study Team. On 3 June 1986 I approved the findings of the

: ]study and have directed the implementation of its recommendations.

2. All judge advocates and enlisted soldiers in the Corps should review this
study. Comments regarding the study are encouraged. Your comments or
suggestions should be addressed to the Corps Sergeant Major by calling AV
225-1036. Letters should be addressed to: DAJA-SM, _Washington, DC

- 20310-2200.

Emel HUGH R. OVERHOLT
N Major General, USA
The Judge Advocate General
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Enlisted Force Management Study

On 1 May 1986, the JAG Enlisted Force Management
Study Team submitted its report to The Judge Advocate
' General. The team was composed of MG William K. Suter,
The Assistant Judge Advocate General; MAJ Michael C.
Chapman, OTJAG: SGM Gunther M. Nothnagel, OTJAG
SGM; SGM Bobbie R. Giddens, Chief Legal NCO, 2d US
Army; and SFC Howard Scarborough and SFC Bobbie
Bridges, OTJAG Liaison to MILPERCEN. The team ana-
lyzed JAG Corps enlisted force management plans and
policies, with emphasis on promotion, -accessions, assign-
ments, and training. Principal issues concerned strength
and promotion problems in the junior enlisted grades be-
cause of changes brought about in the Standards of Grade
Authorizations (SGA) in AR 611-201. On 3 June 1986,
The Judge Advocate General approved the recommenda-
tions of the study team and directed the implementation of
the recommendations of the team. A synopsis of the issues
addressed by the Study team are reflected below.

a. Promotion opportunities in MOS 71D and 71E.
(1) ISSUE: Promotion opportunities in MOS 71D.

(a) There is no promotlon problem to grades E-2

through E—4. These promotions are based upon time in ser-

vice and are automatic, unless the soldier is a substandard
performer or disciplinary problem.

(b) Promotions to E-5 have been severely curtailed.

Changes in the SGA have caused an excess of 165 soldiers

at grade E-5. Until the overage is brought in line wrth au-

thorizations, there will be no promotlons to E-5.-

(c) For the past four years, promotions to E—6 have been
virtually nonexistent. Since September 1982, only. 21 71D
E~5s have been promoted. There are presently 392 E-5s on
the E-6 standing list, but only 229 E-6 authorizations.

(d) There is currently no promotion stagnatlon in grades
E-7 through E-8. As a result of changes in the SGA, au-
thorizations have increased creating an increase in
promotions.

(2) RECOMMENDATIONS

(a) There is no immediate fix to the E-5 promotion prob-

lem. Although reclassification may be an answer,
reclassification at the present time would create a more seri-
ous problem by reducing the total 71D MOS strength to 76
percent. Initiation of a mandatory reclassification problem
when the strength of E-1 through E—4 reaches 95 percent
of authorizations would help to eliminate some of the over-
age. We should reach this strength by FY 87.

(b) Although promotions to E-6 have been very slow, the
log jam at E-6 should correct itself in the near future.
Based on factors at this time, promotions to E-6 will
resume when the current E-7 promotion list is exhausted
early in FY 87. Year group management of the mandatory
reclassification problem discussed above and natural attri-
tion will also reduce the waiting time to E-6. Voluntary
reclasmﬁcatlon should be favorably considered.

( (c) Because grades E~7 through E-9 are projected to be

overstrength promotlons to these grades will be based pri-
marily on vacancies created by retirement. Although this
may decrease promotion selection rates, ‘it should not lead
to promotion stagnation unless there is a significant loss of

authorizations. Future efforts to decrease authonzatnons at»
grades E-7 through E-9 should be carefully scrutinized- to,
ensure mmunal impact on promotron possxbﬂmes : ’

(3) ISSUE: Promotion opportu.nmes in MOS JE.

Small overages now exist at grades’ E—6 through E—9 in
MOS 71E; two at E-6, four at E-7, and one each at E-8
and E-9. Because of the small number of authorizations in
MOS 71E, however, any overage results in hmltmg
promotions. :

“4) RECOMMENDATIONS

Recommend that voluntary reclassxﬁcatxon be permnt-
ted on a case-by-case basis only when skill level 2 reaches
95 percent of authorizations and the MOS reaches 100 per-
cent strength. Reclassification should also be limited to
soldiers who have served at least five years as a 71E.
Through careful management, these initiatives will reduce
the overage and keep the MOS at or near full strength.

- b. Entry level accessions for MOS 71D and 71E..
(1) ISSUE: 71D accessions. ;

The March 1985 change to the SGA mcreased skill
level 1 authorizations (E-1-E-3) from 330 to 928. An im-
mediate need for additional school seats was ‘apparent. We.

~ were able to obtain 252 additional school seats for FY 86

making the total allocation 660. Seventy-five percent (495)
of these seats have been filled.

)] RECOMMENDATIONS

- If we fill the 165 remaining seats for FY 86 -and the
463 seats allocated for FY 87, the shortage of skill level 1
personnel should be resolved. Concerted efforts to fill these
seats should continue.

(3) ISSUE: 71E accessions.

For the past few years, we have had dxﬂiculty filling
71E school allocations. In FY 84 and 85, of the 30 available
seats only 14 and 15, respectlvely, were filled. This resulted
in a decision by the Specialized Training Branch at
MILPERCEN to reduce the number of classes in FY 87
from three to two, consisting of ten seats each (budget con-
straints were also a factor). Intensified efforts to recruit
more applicants resulted in 16 court reporters graduating
from 'the last two classes. This increased the 71E E-5
strength to 49 percent of authorizations.

(49) RECOMMENDATIONS: -

(a) We need to continue efforts to recruit more 71Es.
Seven soldiers are already scheduled for attendance at the
next two classes. We also need to continue efforts to recruit
non-71D personnel to help fill 71E vacancies.

(b) Recommend obtaining a Variable Reenlistment Bo-
nus (VRB) to help retain and recruit 71E personnel. Other
incentives should be sought to make 71E more attractive.

c. Ass1gnments

Managing 71D and 71E ass1gnments has become in-
creasingly difficult. It is often hard to place the right soldier
of the right grade at the appropriate installation at the req-
uisitioned time. Two primary reasons for this difficulty have
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»been the liberal application of MILPERCEN: personnel pol-
icies and recent changes to the SGA.

(1) ISSUE ‘Increase in CONUS and OCONUS no-shows

(a) The rate of both CONUS and OCONUS no-shows in-
creased markedly in 1985. Liberal MILPERCEN Foreign
Service Tour Extensions (FSTE) and Deletion/Deferment
-policies were conmbutmg causes of this problem

(b) Prior to 1 October 1985, a commander in' USAREUR
-could grant an oversea extension to an E~1 through E—4 up
t0'60 days prior to DEROS. ‘An FSTE for an E-5 through
E-9 had to be approved six months prior to DEROS. Many
of these “gangplank™ extensions were not properly posted
to the Enlisted Master File (EMF) causing assignment no-
shows for certain' CONUS installations. In turn, the in-
crease in CONUS no-shows caused the number of Key
Soldier Deletions (KSDs), operatlonal deletions, and.defer-
ments to increase. This resulted in OCONUS no- -shows,

(c) The KSD program allowed FORSCOM! mstallatlon
commanders to delete a certain number of key NCOs each
month from their PCS orders. To help cover CONUS no-
shows, commanders would request operational deletions or
deferments of other soldiers. These deletions and defer-
ments were based upon projected gains and losses and were
often approved by HQDA. .

(d) In addition to this problem, many lower ranking en-
listed soldiers are close to their ETS upon their DEROS.
Contrary to Army policy, soldiers were permitted to reen-
list for their present duty assignment or a CONUS station-
of-choice even if they were already on orders.

(e) Finally, recognizing that their FSTE and deletion/
deferment policies were causing problems, MILPERCEN
made certain changes, effective 1 October 1985, that will
help the enlisted assignment process. ‘

— Once a soldier is on orders, he or she cannot request
an FSTE any later than six months prior to DEROS (12
months for E-5 through E-9). Also, a timely request must
be approved by Department of the Army (DA) rather than
by one’s commander. If no assignment instructions are re-
ceived, a soldier may receive an extension inside the 6/12
month 'window only after approval by DA. These new poli-
cies will alert MILPERCEN that a soldier has a FSTE
early enough to preclude placing him or her on orders.

'— The Key Soldier Deletion program has been rescinded
and operational deletlon/deferments will no longer be
honored. e

— If a soldier is on orders and close to his or her ETS,
he can only reenlist to accept that assignment. No other op-
txons are avarlable : ‘

) RECOMMENDATIONS

In light of MILPERCEN’s recent policy changes, no
actlon is necessary :

€)) ISSUE Dlspanty in authorization documents.

(a) Recent restructuring of the SGA has changed, by
grade and total number, 71D and 71E authorizations.
Many installations have failed to update or complete the re-
structuring of their respective SGA for 71D and 71E. This
causes a problem for MILPERCEN when trying to verify
authorizations versus the operating and projected strengths.

(b) Current MILPERCEN policy precludes the filling of
any positions unless the requirement has been validated and
authorized for fill by the DA force Management Division.
This validation is not possible unless installation TAADS
have been corrected and comcrde with MILPERCEN
figures. -

O] RECOMMENDATIONS

The OTJAG liaison team at MILPERCEN closely
monitors the TAADS of each installation and command.
Close coordination with the chief legal NCO of each instal-
lation keeps the team abreast of current and projected
authorizations and strengths. We must continue this coor--
dination to ensure that MILPERCEN has an accurate
picture of the personnel] status of each installation and com-
mand. Although this is a step in the right direction, more is
needed. Each installation that has not updated its TAADS
must complete'this restructuring as soon as possible. To fa-
cilitate this process, the study team recommends that each
MACOM SJA be directed to TTAG to assume the responsi-
bility of ensuring that respective installations and
subordinate commands quickly complete this vital task.

d. Nonresident Legal Speclahst Training for MOS 71D
and 71E.

m ISSUE. Correspondence Courses.

(a) Presently, nonresident legal specialist training is woe-
fully inadequate. Under DA .PAM 351-20, only one AG
branch correspondence course, the NCOES Advanced Cor-
respondence Course, is administered for MOS 71D and
71E. This course consists of a series of subcourses designed
to prepare selected 71D and 71E soldiers to perform admin-
istrative skills at grades E-7 and E-8. While the course
adequately covers general administration, it does not in-
clude 71D and 71E specific tasks. Without such a technical
track, the course is insufficient. After 1 October 1986, no
credit will be given for taking this course until it is revised.

(b) The Judge Advocate General’s School (TJAGSA) ad-
ministers one other nonresident course for 71D and 71E
personnel, the Law for Legal Specialist Course. This course’
provides legal specialists with substantive knowledge to per-
form duties as a lawyer’s assistant. TTAGSA also offers a
Legal Administrative Technician Course to prepare aspir-,
ing 71Ds to become legal warrant officers.

(c) The AG School has recognized the need for addmon-
al nonresident training. Through coordination with the
Legal Specialist Course director, Fort Benjamin Harrison,
IN, the AG School has concurred in the development of
AIT, BNOC, and ANCOES (MOS specific tract) nonresi-
dent training. Development of these new courses will be
completed NLT 1 October 1987. This will be of great bene-
fit to our Reserve Component personnel.

(2) RECOMMENDATIONS:

Although the development of the new courses men-
tioned above will help fill the nonresident training void for
71D and 71E personnel, more can be done. TJTAGSA now
offers an annual resident Law Office Management Course to -
50 enlisted soldiers. Recommend that TIJAGSA develop a
nonresident Law Office Management Course patterned after
the resident course,

3 ISSUE: Development of a Legal Specialist Handbook. |
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(a) The Soldier’s Manual for MOS 71D has deleted MOS
tasks for junior level specialists. Many of these tasks are
crucial to job performance.

(b) Chief legal NCOs and legal administrators agree that
the 1972 version of DA PAM 27-16 should be revised and
updated.

(4) RECOMMENDATIONS:

(a) DA PAM 27-16 be updated and revised to include
MOS tasks to assist junior legal specialists in meeting mis-
sion requirements.

(b) Input be solicited from chief legal NCOs and legal
administrators.

(c) Initial development of the pamphlet be done at a one-
week senior NCO/Warrant Office conference.

(d) The pamphlet be reviewed by the chief legal NCOs in
attendance at the annual Chief Legal NCO Conference
TIAGSA.

(e) After review by the senior NCOs, TJAGSA be tasked

to put the pamphlet in final form for publication.

CONCLUSION

Overall, the health of the JAG enlisted force is good. Our
senior NCO strength is adequate and the female content in
MOS 71D is well within authorized standards. Once
strength and promotion problems in junior enlisted grades
are settled, there will be no serious personnel problems con-
fronting ‘the force. To ensure that our enlisted assets are
managed properly in the future, recommend that The Judge
Advocate General form a JAG enlisted force management
study group to meet yearly and discuss issues concerning
enlisted force management. This group, headed by the Ser-
geant Major of the JAG Corps, would brief The Judge
Advocate General on the current status of the enlisted force
and any new problems that may confront the Corps. The
group would also be tasked to brief attendees at the Chief
Legal NCO Course.
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DEPARTMENT OF THE ARMY
OFFICE OF THE JUDGE ADVOCATE GENERAL
WASHINGTON, DC 20310-2200+: -~ "1

REPLY TO 777
"ATTENTION OF - '

SUBJECT: ' Innovation - | o e e et e e

STAFF AND COMMAND JUDGE ADVOCATES

1. Over the past several months I have read with great interest information 1
received from staff and command judge advocates concerning innovative programs
designed to meet contemporary challenges. The enclosure compiles ideas which
I found most likely to have broad application.

2. Responses indicate that the Judge Advocate General's Corps is:
a. Getting involved in early stages of decision-making processes;

b. Expanding its ability to bring quality legal assistance to soldiers
and their dependents; and

c. ‘Actively seeking ways to improve the quality of legal serv1ces provid—
ed to the command.

3. Please examine the ideas presented in the enclosure. Some may have no
application in your practice; others may be usable in modified form. We must
continue to seek ways to improve our services.

4. 1 appreciate the time and effort so many of you took to respond. Your
ideas will undoubtedly help other Judge advocates improve the quality of legal

services in their commands.

Encl L , HUGH R. OVERHOLT
: : Major General, USA
The Judge Advocate General
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 Judge Advocate Initiatives

—Established a Department of Justice Interface Program
allowing judge advocates to represent Department of De-
fense interests in federal district courts. Some judge
advocates serve with DOJ on a full-time basis; other judge
advocates prosecute felonies occurring on the installation
on a part-time basis.

—Established division-wide Tax Assistance Programs using
legal assistance officers, unit tax advisors, and Army Com-
munity Service volunteers to assist soldiers and dependents
in filing tax returns.

—Developed a plan to eliminate burden of initial utility
and rental deposits. Credit union and bank agreed to act as
guarantors for these deposits. Soldiers agreed to start $25/
month allotment at least until amount in account equals de-
posit. Utility companies and landlords agreed to waive
initial deposits under this program.

—Established a “‘one-stop’’ claims operation in which
transportation office employees are assigned to the claims
office. All claims documentation and damage inspection are
handled at one location.

—Intensified involvement of judge advocates in medical
risk management and quality assurance programs.

—Established a single point of contact for operational law
matters. Evaluated law of war play in battalion ARTEP’s,
interjected operational law scenarios into exercises, drafted
rules of engagement, and participated in targeting. Provided
an operations law team to the Tactical Operations Center.

—Established a legal assistance outreach program to pro- -

vide various services, including tax assistance, at convenient
locations such as local trailer parks and housing areas.

—Established a test progfam in which an Army Communi-
ty Service volunteer assists in legal assistance office
operations.

—Involved a judge advocate immediately in a death investi-
gation to facilitate assistance not only to the investigation
but also the casualty assistance officer and the public affairs
office.

—Used the Defense Technical Information Center distribu-
tion network to share locally produced legal publications.

—Employed a judge advocate at the Family Support and
Child Abuse Council to aid investigation of alleged spouse
and child abuse, and then to conduct follow-up liaison with
local welfare authorities. (Should be the JA responsible for

liaison with host country authorities in overseas locations.)

—Assigned a judge advocate as a member of the Juvenile
Review Council which administratively adjudicates depend-
ent juvenile delinquency cases. (Should not be the JA
responsible for liaison with host country authorities in over-
seas locations, because of adjudicative nature of council.)

—Assigned a judge advocate as an administrative hearing
officer for installation traffic and wildlife violations by
soldiers.

—Assigned a judge advocate as a member of the Perfor-
mance Management Review Council to determine
performance standards for GM employees and to partici-
pate in division of merit pay to deserving employees.

(Should not be the Labor Counselor because he is a pofeh;
tial witness in adverse actions where performance standards
are challenged.) 4 :

—Employed judge advocates full-time in the field on ekérf—’
cises for continuing processing of cases. Trials conducted in
the rear.

—Provided special advice to commanders on Article 139
claims, which permit a soldier to recover against the pay of
a soldier who damages his personal property.

—Provided legal representation at meetings of the Com-
mercial Activities Steering Committee, the Mobilization
Planning Committee, the Human Resources Coordinating
Committee, and the Federal Coordinating Committee
(Combined Federal Campaign), the Family Advocacy
Team, and various other groups which provide day-to-day
direction and control of installation activities in order to as-
sist decision-makers with early identification of legal and
policy problems.

—Coordinated with American Consulate to provide a spe-
cial legal assistance service on post, thereby eliminating the
need for soldiers to travel on leave or pass to ‘obtain pass-
ports, passport extensions, or to record records of birth
abroad.

—Established a “one-stop™ legal assistance service on post
to eliminate need for soldiers to travel on leave or pass to
obtain forms and briefings required for marriage overseas.

—Used an experimental program to provide for direct leas-
ing in selected areas of Germany.

—Emphasized affirmative claims against contractors as a
means of enhancing contractual compliance. (AR 2740 re-
quires prior coordination with DAJA-LT.)

—Assigned a judge advocate as a labor counselor to attend
weekly case reviews with Management Employee Special-
ists concerning on-going adverse actions.

" —Enhanced office automation to provide electronic links to

staff and directorate heads.

—Assumed responsibility for administrative boards, the
DWI letter of reprimand program, and the program for
suspension of on-post driving privileges.

—Established a program whereby a legal specialist on duty
at the county courthouse writes personal recognizance
bonds for soldiers and family members.

—Established “working teams” (contract law advisor, chief
of justice, etc.) to address legal issues attendant to the dis-
covery of contract fraud and the pursuit of criminal, civil,
administrative, and contract remedies.

—Used computer-assisted approaches to Preparation for
Overseas Movement/Preparation of Replacements for
Overseas Movement/Emergency Deployment Readiness
Exercise legal support.

Other Suggestions

—Establish mediation/dispute resolution programs (for ex-
ample, require that owners placing rentals through the
Housing Office consent to mediation to settle disputes).
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—~Coordinate with the U.S. Attorney and develop duty JA

hospital law ‘“‘emergency book” which includes computer
disc with petition for temporary restraining orders, court

-10 .AUGUST 1986 THE ARMY LAWYER e DA PAM 27-50-164

.orders, and other pleadings and papers required to secure a

court order to administer life-saving medical care in appro-
priate circumstances. :
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~ Does an Open 'HouSe Turn a Military Installation into a Public Forum?

United States v. Albertini and the First Amendment

Captain Donna Chapin Maizel
OSJA V Corps, FRG

Captain Samuel R. Maizel
OSJA, Giessen Branch Office, 3rd Armored Division, FRG

Introduction

The govemment has broad powers to regulate speech and
other forms of expression on military installations. While
not absolute, this broad power may include content-based
distinctions that would be prohibited if the communications
took place on public streets. This article will address the ex-
tent to which the government may regulate expression by
civilians directed to other civilians when the public has
been invited onto a military installation for an open house.

Armed Forces Day and other holidays are often observed
on military installations by holding an open house. Military
regulations encourage this practice.! Open house activities
can foster patriotism, promote positive public relations, and
show the taxpayer where dollars are being spent. During
the open house, a portion of the installation, as well as its
personnel and equipment, are displayed .for public inspec-
tion. Entertainment is frequently offered, and local civic
groups, service organizations, and defense equipment sup-
pliers are invited to participate.? Groups opposed to
nuclear weapons, military procurement programs, or other
aspects of defense programs view open house activities as
an attempt by the “military-industrial establishment” to
send a message that tax dollars are well-spent on military
programs. They protest that the open house is an attempt

' For example, an Army regulation states:

to solicit support for military procurement or weapons de-
velopment. Sometimes these groups wish to participate in
the open house to protest military programs.’ When
groups are denied access to an open house, they may claim
a violation of their first amendment right of free speech, al-
leging that the open house has created a limited public
forum for the discussion of defense-related issues. 4

First Amendment Protection on Military Installations

The Supreme Court, as well as several circuit courts, has
addressed denial of access of civilians to military installa-
tions for communication purposes.® Unfortunately, the
Supreme Court’s decisions in this area have left open as
many questions as they have answered. Therefore, it is nec-
essary to turn to circuit court decisions, as well as to
Supreme Court decisions in other areas, to discern the prin-
ciples that should guide commanders and their legal
advisors in their decision whether to deny access to military
installations.

The decision to deny access to an open house may be
based upon one or more grounds. In Persons for Free
Speech at SAC v. United States Air Force, ¢ the commander
decided that certain groups’ activities and messages were

12-4, Open house. To establish and maintain cordial relationships between military installations and surrounding civilian communities, the holding of
an open house is authorized and encouraged. Open houses may be scheduled to coincide with Armed Forces Day, the Army birthday, service branch
birthdays, or anniversaries which mark the history of installations or units or community events, or in support of media day in accordance with para-
graph 3-4, AR '360-5. Conduct such activities within the limits of available resources and operational capabilities.

a. Open houses, demonstrations, displays, and traveling exhibits should encourage attendance and participation of fanuly groups. -

(1) Spectator participation events which appeal to children are considered proper. Such events are vehicle rides, Jumor jump towers, vision devices, °
communications equipment, physical fitness skills, and first aid techniques.

(2) Avoid activities which stress the violent aspects of combat and military training. Events which may be considered improper include the following:

(a) Simulated or electronic weapons firing or handling.

(b) Grenade throwing.

(c) Bayonet training.

(d) Hand-to-hand combat demonstrations.

b. Encourage maximum use of ARNG armories and USAR centers for open houses, exhibits, and other programs of interest to the general public.

Dep’t of Army, Reg. No. 360-61, Community Relations, para. 12~1 (15 Oct. 1980) [hereinafter cited as AR 360-61].

2The 1981 Armed Forces Day open house at Offutt Air Force Base, near Omaha, Nebraska, included demonstrations of military equipment, recruiting and
information booths, and entertainment. See Persons for Free Speech at SAC v. United States Air Force, 675 F.2d 1010 (8th Cir.) (en banc), cert. denied, 459
U.S. 1092 (1982). The 1981 Armed Forces Day open house at Hickham Air Force Base, near Honolulu, Hawaii, offered local civilian and military entertain-
ment, aircraft displays, scheduled parachute jumps and aircraft flyovers, as well as a carnival with rides, games, and a beauty pageant. See United States v.
Albertini, 710 F.2d 1410, 1412 (9th Cir. 1983), rev’d and remanded, 105 S. Ct. 2897 (1985), on remand, 783 F.2d 1434 (9th Cir. 1986).

3 In Persons for Free Speech at SAC, permission was sought “to present an alternative to the extremely dangerous and costly arms race,” 675 F.2d at 1012,
while in Albertini, no permission was requested. Albertini and four companions entered as part of the crowd, but with the purpose of protesting the arms
race. 710 F.2d at 1412.

4 The Supreme Court has recognized that a limited public forum may be created for the purpose of discussing certain subjects. See Perr& Ed. Ass’n v. Perry
Local Educators’ Ass’n, 460 U.S. 37, 46 n.7 (1983) (citing City of Madison Joint School District v. Wisconsin Public Employment Relations Comm’n, 429
U.S. 167 (1976) (school board business).

5 See supra note 2.
6675 F.2d 1010 (8th Cir.) (en banc), cert. denied, 459 U.S. 1092 (1982).
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not in keeping with the purpose of the open house and de-
nied them access. If a regulation prohibits the endorsement

of political or commercial groups, as in Greer v. Spock, 7 the

commander may base the denial of access on his or her un-"

willingness to endorse or to approve political or commercial
groups. Once access is denied, ‘a first amendment challenge
to that denial will concern two issues. The first is whether a

public forum is created when an open house is held on a
military installation.® Army regulations prohibit conferring -

a selective benefit upon commercial, religious or political

groups.® The second issue is whether, if a decision is made - -

to exclude certain groups, the regulation is applied in a con-
tent-neutral manner.'?® If, for example, Boy Scouts
participate in an open house by having a booth, passing out
literature, and discussing their troop activities, but groups
wishing to discuss political messages are kept out, there is
clearly a distinction being drawn on the basis of the mes-
sage being disseminated. It is this content-neutrality issue
that the Supreme Court avoided in :United States v. Alber-
tini, ' the most recent pronouncement by the Court on the
government’s power to regulate speech on military
installations.

Military installations do not become centers for public
debate on arms control or other defense-related issues mere-
ly by holding an open house. In Albertini, the Court stated
that “military bases generally are not’ pubhc fora” and that
a military base does not “become a public forum merely be-
cause the base was used to communicate ideas or
information durmg [an] open house.” '? While these pro-
nouncements in most cases will dispose of the first prong of
the first amendment challenge, the second prong was not
addressed in Albertini."? The Court did not address the is-
sue of whether certain civilian groups can be permitted to
participate while others are not. Nor did it address the per-
missible grounds on which to base the decision to exclude.
The facts in Albertini permltted the Court to avord the ‘en-
tire content-neutralxty issue.

7424 USS. 828 (1976).

*- The facts of the case were that James Albertini, in 1972,
used a ruse to gain access to secret documents on Hickam
Air Force Base, and poured blood, which he claimed to be
human blood, on the documents. For this he was issued a
bar letter 4 from the base commander. Notwithstanding the -
‘fact that his bar letter had no expiration date, he and some
compamons entered Hickam Air Force Base in 1981 during

~“an open house on Armed Forces Day for the purpose of

protesting the weapons build-up. He took pictures of his
friends holding a banner reading “Carnival of Death” in
front of a B-52 Bomber, while his friends passed out leaf-
lets. They were all arrested by security police.
Subsequently, the bar letter was discovered. He was then
prosecuted for trespass and sentenced to three months in
jail. The Ninth Circuit Court of Appeals reversed Alber-
tini’s conviction, ruling that the Air Force had, by virtue of
its Armed Forces Day activities, established a pubhc fo-
rum. * The court found that the manner of expressron
employed by the dissenters was compatlble with the actmty
of the base on Armed Forces Day. The court held that
members of the public, mcludmg those holding bar letters,
were invited to enter the installation to respond to the Air
Forces’ “implicit communication” on defense policy.

The Supreme Court reversed, basing its decision upon
the fact that Albertini had been issued a bar letter and had
not been invited to re-enter by virtue of the open house. !¢
Labeling as “dubious” the circuit court’s conclusion that
the Air Force installation had become a public forum, the
Supreme Court ruled that “the.fact that [Albertini] had
previously received a bar letter distinguished him from the
general public and provided a reasonable grounds for ex-
cluding him from the base.”!” The Supreme Court did not
address the exclusion of individuals who had not received
bar letters, except by referring to the commander’s unques-
tioned power to exclude civilians from the area of his

8 See United States v. Albertini, 710 F.2d at 1413; Persons for Free Speech at SAC, 675 F.2d at 1015.

9 AR 360-61, para. 2-3.

10 persons for Free Speech at SAC was heard en banc The judges split four to thrcc in favor of the Air Force. The dlssentmg judges felt that the ‘Air Force
had violated an Air Force regulation prohibiting conferring selective benefits upan ideological movements or corporate ventures. The dissent stated “The Air
Force violated this regulation by permitting defense contractors to participate in and benefit from the open house—in both commercial and ideological ca-
pacities—while denying the appellants the same opportunity. This selectlve exclusion of the appellants is a facial violation of the Air Force regylation.” 675

F.2d at 1024 (Heaney, C.J., dissenting).

11105 S. Ct. 2897 (1985).

121d. at 2905.

131n its grant of certiorari, the Court asked for argument on two issues:

Questions presented: (1) Does First Amendment prohibit enforcement of 18 USC 1382, which makes it unlawful to re-enter mllltary base after havmg
been barred by commanding officer, against civilian who was subject to valid bar order but re-entered during “open “house” for purpose of engaging in
anti-war demonstration? (2) Was respondent’s attendance at “‘open house” at Hickam Air Force Base on May 16, 1981 kind of reentry that Congress

intended to prohibit in 18 USC 13827 ..
53'US.L.W. 3413 (US. Dec. 4, 1984),

In its petition for certiorari, the government had rested its case on the general intent nature of 18 U S.C. § 1382 whlch states:
.. Whoever, within the jurisdiction of the United States, goes upon any military, naval, or Coast Guard reservation, post, fort, arsenal, yard statxon, or
installation for any purpose prohibited by law or unlawful regulation; or whoever reenters.or is found within any such reservation, post, fort, arsenal,
_ yard, station, or installation, after having been removed therefrom or ordered not to reenter by an oﬂicer or person in command or charge there-
of—shall be fined not more than $500 or 1mpnsoned not more than six months or both.

14 A bar letter forbids reentry into a military installation wnthout the express permission of the mstallatxon commander. If an mdlv:dual who has received a
bar letter does reenter the installation without permission, he or she is subject to prosecution for a violation of 18 U.S. C § 1382 (1982).

13 United States v. Albertini; 710 F. 2d 1410 (9th Cir. 1983), rev‘d and remanded 105 S. Ct. 2897 (1985), on remand, 733 F.2d 1434 (9th Cll‘ 1986). .
18 This result was predicted by military legal commentators. Cruden & Lederer, The First Amendment and Military Installations, 1984 Det. C.L. Rev. 845

[hereinafter cited as Cruden & Lederer].
17105 S. Ct. at 2906-07.

-
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command. !* This did not resolve the question of whether
the commander risks suit for a first amendment violation by
excluding some groups from participating in an open house
while allowing other groups to join in. "

The Supreme Court denied certiorari in:Persons for Free
Speech at SAC, % a case that might have answered this
question. In 1981, Offutt Air Force Base had an open house
on Armed Forces Day. A group requested permission to
participate, asking leave to distribute leaflets speaking to
“the. propriety of nuclear proliferation, bilateral disarma-
ment, the conversion of weapons of war instruments of
peace and the very existence of [Offutt Air Force Base] in
our community.”?! The commander of Offutt Air Force

Base denied the group’s request, stating that the proposed

activities would not be in keeping with the purpose of the
open house program. Other nonmilitary groups who re-
ceived permission to participate included current defense

contractors, local public service organizations, and public

safety concerns.

The E1ghth Circuit held that holding an open house was

not government speech and that a public forum was not’

created by holding an open house. The Eighth Circuit went
further than the Supreme Court’s later decision in Albertini
by holding that the commander did not abuse his discretion

by limiting access to the open house to groups that he

viewed as related to the purpose of the open house. 2 Thus,
the commander could bar groups that he felt would not fos-

ter good community relations, as the creation of good

commiunity relations was the purpose of the open house.
The court noted that under certain narrow circumstances,
~ the government may regulate the “‘subject matter” of
' speech.? The court further noted that public debate con-
cerning weapons was best reserved to the civilian arena.
The defense contractors involved in the open house were
contractors who were currently supplying weapons. Their
participation was limited to a “blandly informative” role, %
Defense contractors who had pending contracts were not
invited to participate.

The Eighth Circuit dec1s1on abandoned the content-neu-
trality standard for speeches on military installations. To
evaluate whether the Eighth Circuit’s view of the constitu-
tionality of eéxcluding groups who are not supportive of the

goals of -fostering good community. relations is the correct
one, it is necessary to first consider the evolution of the
public forum doctrine as it relates to government-owned
property in general and military bases in particular.

The Public Forum Doctrine

Historical Evolution

The public forum doctrine was first enunciated by Justice
Roberts in Hague v. CIO. ¥ Justice Roberts rejected the
then-prevailing notion that the state could regulate parks
and streets to absolutely exempt their use from speech pur-
poses, stating: ‘

Wherever the title of streets and parks may rest, they
have immemorially been held in trust for the use of the
public and, time out of mind, have been used for pur-
poses of assembly, communicating thoughts between
- citizens, and discussing public questions.. Such use of
- the streets and public places has, from ancient times,
been a part of the privileges, immunities, rights, and
liberties of citizens. The privilege of a citizen of the
United States to use the streets and parks for commu-
nication of views on national questions may be
regulated in the interest of all, it is not absolute, but
relative, and must be exercised in subordination to the
general comfort and convenience and in consonance
with peace and good order; but it must not, in the
guise of regulations, be abridged or denied. 26

Whether or not a public place was considered a public fo-
rum for free speech purposes was determined by historical
usage. The historical use test focused upon whether a place
had been traditionally used for public debate or for the
communication of ideas. Access to public property that had
been dedicated to speech and assembly purposes for “time
out of mind” could not be “abridged or denied.” Access to
public parks and streets could be restricted only be reasona-
ble time, place, and manner regulations necessary to further
significant governmental interests. No restrictions could be
placed upon the content of the message. The historical use
test for determining the right of access to public property
for first amendment purposes was the preeminent method

18 1d, at 2906 (citing Cafeteria Workers’ v. McElroy, 367 U.S. 886 (1961)). In Cafeteria Workers, the Court recognized an almost unlimited discretion of
installation commanders to exclude individuals for reason of good order and military discipline. This discretion was only subject to the limited review courts
give to agency decisions, i.e,, did it have a rational basis, or was it arbitrary or capricious. Id. at 892-94. The Court did not require the government to show
the particular reason it had revoked the individual’s security clearance, thereby barring her from the installation and her employment. Lower courts applied
the ruling in Cafeteria Workers to cases arising in the context of dissent to the Vietnam War and generally upheld the broad powers of installation com-
manders. See, e.g., Weisman v. United States, 387 F.2d 271 (10th Cir. 1967). This recognition of an installation commander’s powers is consistent with the
Court’s recognition that the military is, at Jeast to some extent, a separate society. See, e.g., Schlesinger v. Councilman, 420 U.S. 738 (1975); Secretary of the
Navy v. Avrech, 418 U.S. 676 (1974); Parker v. Levy, 417 U.S. 733 (1974); see also Committee for G.I. Rights v. Callaway, 518 F.2d 466 (D.C. Cir. 1975);
Ziliman & Imwinkelried, Constitutional Rights and Military Necessity: Reflections on a Society Apart, 51 Notre Dame L. Rev. 396 (1976).

19 On remand, the Ninth Circuit addressed only due process considerations regarding the issuance of Albertini's bar letter, holding that due process was not
violated by failing to hold a hearing at the time the bar letter was issued or by the fact that Albertini had on various occasions entered the base by invitation
of persons connected with the base. 783 F.2d at 1486.

20675 F.2d 1010 (8th Cir.) (en blanc), cert. denied, 495 U.S. 1092 (1982) See Note, Persons for Free Speech at SAC: Military Installations as a Public Fo-
rum, 16 Creighton L. Rev. 960 (1983).

21675 F.2d at 1012.
2pd
214
44,

25307 U.S. 496 (1939) (municipal ordinance that forbade public meeting held in streets or other public places without a permit held unconstitutional); see
generally B. Schmidt, Freedom of the Press v. Public Access 87-100 (1976); Cass, First Amendment Access to Government Facllities. 65 Va. L. Rev. 1287, °
1288-98 (1979).

%6307 U.S. at 515 (dictum).
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of first amendment analysis for. approxrmately thlrty‘

years Ly
e Cornpatibility Analysis’

In the mid-1960s, the Warren Court began to expand the
public forum doctrine. Publi¢ property that had not been
used since “time out of mind” for speech purposes might

nonetheless be considered a public forum. The Warren

Court examined the manner of expression employed to see

if it was compatlble with the normal activity of a particular

place at a partlcular time. If wearing black armbands to
protest war in Vietnam did not unduly interfere with the
process of education, then black armbands were to be per-

mitted in the schoolhouse. % Because demonstrating outside

of a jail drsrupted the running of a jail by blocking access to
the. facility, .that type of demonstration- was not: permit-
ted. 2 The test became the compatibility of the first
amendment activities and the government facility rather
than a traditional or historical use analysis. The Court bal-
anced the degree of disruption which the government was
expected to tolerate and the protectlon of first amendment
nghts : : \

1]

The Mlhtary Installatwn as.a Pubhc Forum

The ﬁrst evaluatlon of a m111tary mstallatlon as a pubhc
forum occurred in Flower v. United States. ® This two-page,
per curiam.decision found that a street runmng through

Fort Sam Houston was. to be treated like any other public -

street because the military had abandoned any special inter-
est in excluding or regulating traffic. Thus, an individual
who had previously received a bar letter could not be pro-
hibited from returning and distributing anti-war leafiets
because Fort -Sam Houston was an open post.’! Lower
courts dutifully tried to analyze military installations in
subsequent cases. to decide whether the installations were

“open” or “closed.” The question of what constituted a

“closed” installation:troubled the courts.' A military instal-
lation may be open to the public even if the entrances are
guarded. ¥ The designation of the installation as “open” or

“closed” was made on a case-by-case basis.?* Given this
standard of review, the lower courts dec1s10ns were
inconsistent. :

Chief Justrce Burger and Justlce Rehnqurst dlssented _—

from the majority in Flower. They suggested that the gov-
ernment must be able to draw “reasonable distinctions™ in
permitting access to public buildings and grounds depend-
ing upon whether the proposed first amendment rights were
compatible with the intended purpose of the government:
property. ¥ Rejecting openness as the test, the dissent stat-
ed “‘the unique requirements of military morale and .
security may well necessitate control over certain persons
and activities on base, even while [unrestncted access is
otherwise] tolerated. * ,

Within four years, the Supreme Court had retreated from
its position in Flower.*™ In Greer v. Spock.? the Court
found that the fact that an installation was open to the pub-
lic did not automatically make it an open forum for
partisan political exchanges. ® A military regulation at Fort
Dix prohibited speeches‘and’d'emons'trations of a’partisan
political nature. When a candidate for the office of Presi-
dent of the United States apphed for permrssron to address
a rally at Fort Dix, he was refused permission. The Fort
Dix regulation was aimed at keeping the military installa-
tion free of identification with any partisan political group.
The Court found that the regulation had been enforced in a
content-neutral manner, that is,-all candidates were treated
equally as none were permitted access. The Court suggested
that political debate on military installations was incompat-
ible with the need for a politically neutral military: “[T]he
military as such is insulated from both the reality and the
appearance of acting as a handmaiden for partisan political
causes or candidates.”

- Application of the historical usage test and the compati-
bility test would not necessarily render the same result. -
Additionally, special considerations apply to military instal-
lations. The need to promote uniformity of result led the
Supreme Court to consolidate the two tests..

2, See, e.g., Niemotko, v. Maryland 340 U S. 268 (1951) (ordinance restraining Bible classes in park held unconstrtutronal) Just1ce Frankfurter S concumng :

opinion has an insightful review of first amendment law.

28 Tinker v. Des Moines Independent Community Schools, 393 U.S. 503 (1969)

¥ Adderly v. Florida, 385 U'S. 39 (1966).

%407 U.S.:197 (1972). For excellent historical overviews of cases concermng first amendment nghts on mlhtary msta.llatlons, see Cruden & Lederer, supra .
note 16; Rosenow, Open House or Open Forum: When Commanders Invite the Public on Base 24 A.F.L. Rev. 260 (1984) : ,

3 Flower had been barred from Fort Sam Houston under the provrsrons of 18 US. C. §1382.

2 United States v, Gourley. 502 F.2d 785 (lOth Cir. 1973).
B 14, at 788.

34 See, e.g., United States v. Gourley, 502 F.2d 785 (10th Cir. l973) (All‘ Force Academy an open post) United States v. F10yd 477 F.2d 217 (lOth Cir.,
1973), cert. denied, 414 U.S. 1044 (1973) (Tinker A.F.B. a closed base); Burnett v. Tolson, 474 F.2d 877 (4th Cir 1973) (Fort Bragg an open post); CCCO-
Western Region v. Fellows, 359 F. Supp. 644 (N.D. Cal. 1972) (Presidio of San Francisco an open post); Jenness v. Forbes, 351 F. Supp. 88 (D.R.I. 1972)
(fenced-in area of post off limits to individuals but not unfenced areas).

35407 U.S. at 200 (citing Adderly v. Florida, 385 U.S. 39 (1966) and Cox v. Louisiana, 379 uUs. 559 562 (1965)
%407 U.S. at 200-01.

37 Flower v. United States was a summary decision, decided without oral argument or the submission of full appellate briefs. It has never been exphcrty over-
ruled but has no precedential value within contemporary public forum analysis.

38424 U.S. 828 (1976).

 Justices Brennan and Marshall, in dissent, noted that Fort Dix was no less open than Fort Sam Houston. 424 U.S. at 851. This reversion by the Supreme
Court to the historical test has been criticized. See, e.g., Zillman & Imwinkelreid, The Legacy of Greer v. Spock: The Public Forum Doctrine and the Princi-
ples of the Military’s Political Neutrality, 65 Geo. L.J. 773, 783 (1977).

0424 US. at 839, ‘
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* Present Status of the Pubhc Forum Doctrme
Faced with a variety of tests and methods of analys1s in

determining the types of public forums and the treatment to’

- be accorded first amendment interests, the Supreme Court
in Perry Educ. Ass’n v. Perry Local Educators Ass’n*' recog-
nized three classifications of public forums, together with
varying levels of constitutional protection assigned to each
classification. * These classifications are generally known as
the traditional public forum, the limited public forum,*
and the nonpublic forum. The statutes or regulations that
affect speech are reviewed against a standard that will vary

according to how the court classifies the military installa-.

tion at the time of the speech in question.

Public property dedlcated “from .ancient tlmes" to the
communication of ideas is considered a traditional public
forum.+ In these locations, citizens enjoy an absolute pro-
tection of the right of access for speech and assembly

purposes. . The government is required to make available

these traditional public forums subject only to reasonable
time, place, and manner regulations that are addressed to
the manner of use, as opposed to the right to use. % If a lo-
cation rests within the public forum category, no balancing
of interests or compatibility analysis is performed. Speech
may be regulated in a content-neutral fashion, but may not
be completely prohibited.

Any regulatlon must leave open ample a]tematlve chan.-
nels of communication and be narrowly tailored to ensure
that less restrictive alternatives are used if available. Courts
will review regulation of a traditional public forum using a

' 41460 U.S. 37 (1983);

strict scrutiny standard. The government will be required to
demonstrate a compelling state interest in order to uphold
the regulation.*’ This category has been held to include
parks ‘and streets,* state capital grounds,* bus terml-
nals, * and ‘train stations. !

A limited public forum is public property which has
some connection with the communication of ideas and
which the state has chosen to open for use by the public,
but which is not necessarily traditionally associated with
free expression or free speech.’ On this public property, ,
individuals are granted a limited right to communicate in a
manner compatlble with the intended use of the property. **
Included in this category have been public schools, * thea-
ters, 3 public meetings,* and libraries. Although the -
Supreme Court has stated that these limited public forums
are to be held to the same standards of first amendment re-
view as a traditional public forum,* it has recognized the
existence of a limited public forum accessible for use only
by certain groups or for the discussion of certain subjects, ¥
restrictions that would be inconsistent with traditional pub-
lic forum analysis.

The third category is public institutions that do not have
a speech-related purpose. Property not historically and tra-
ditionally dedicated or created on a limited scope as “‘a
place for free assembly on communication of thoughts by
private citizens” ® is 2 nonpublic forum. ¢ Included in this
category are military installations, ®* prisons, ® and mail-
boxes. % Property owned or controlled by the government
which is a nonpublic forum may be subject to prohibition of

42 See generally J. Nowak, R. Rotunda, & J. Young, Constitutional Law 982-84 (1983).
43 professor Tribe refers to this category as “semi-public”” forums. See L. Tribe, American Constxtutlonal Law, 688-90 (1978) [hereinafter cited as Tnbe]

4 See, e.g., Perry, 460 U.S. at 45; Hague v. CIO, 307 U S 496 515 (1939).

45 Perry, 460 U.S. at 45,
46 Hague, 307 U.S. at 515.

47 See, e.g., Perry. 460 US. at 45 Feiner v. New York 340 U S. 315, 319-21 (l951) Neimotko v. Maryland, 340 U.S. 268, 272 (1951); Hague, 307 U.S. at

516.

48 Hague, 307 U.S. 496.

49 Edwards v. South Carolina, 372 U.S. 229 (1963)

Owolin v. Port of New York Authority, 392 F.2d 836 (2d Cir. 1968).
$1 In re Hoffman, 67 Cal. 2d 845, 434 P.2d 353, 64 Cal. Rptr. 97 (1967).

52 Tribe, supra note 43, at 689-90. “Status as a public forum is triggered . .

the public.”

. by its deliberate use as & place for the exchange of views among members of

53'Tribe, supra note 43, at 690. In Grayned v. Rockford, 408 U.S. 104 (1972), the Court explained its rationale for upholding a statute prohibiting disturbing
the peace by saying that “[t]he crucial question is whether the manner of expression is basically incompatible with the normal activity of a particular place at
a particular time.” 408 U.S. at 116 (emphasis added). Implicit in this compatibility analysis is a weighing and comparison of competing interests. In
Grayned, the Court went on to say that “Our cases make clear that in assessing the reasonableness of a regulation, we must weigh heavily the fact that
communication is involved; the regulation must be narrowly tailored to further the States interest.” Id.

Two years later in Procunier v. Martinez, 416 U.S. 396 (1974), the Court reminded the government that the regulation must at least appear to be content
neutral; The regulation abridging First Amendment rights could be justified only if the regulation furthered important government interests unrelated to the
content of the expression and if the limitation was no greater than necessary to protect government interests. 416 U.S. at 413.

34 Widmar v. Vincent, 454 U.S. 267 (1981); Tinker v. Des Moines Independent School District, 393 U.S. 503 (1969).
35 Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546 (1975).

36 Madison Joint School District v. Wisconsin Public Employment Relations Comm n, 429 U.S. 167 (1976).
57 Brown v. Loulsmna, 383 U.S. 131 (1966). '

38 Perry, 460 US. at 45-46.

$Id. at 46 n.7.

0 Hague, 307 U.S. at 515-16.

61 perry, 460 U.S. at 46,

2 Greer v. Spock, 424 US 828 (1976)

63 Adderly v. Florida, 385 U.S. 39 (1966). :

64 United States Postal Service v. City of Greenburgh Civic Ass'ns, 453 U.S. 114 (1981).
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speech, leafleting, picketing, or other forms of communica- .

tion, without v1olatmg the first amendment. if those
activities are inconsistent with the intended use of the prop-
erty. % The “First Amendment does not guarantee access to
property simply because it is owned or controlled by the
government.” ¢ In a nonpublic forum, regulations prohibit-
ing speech need only be reasonable. 'Additionally, there
must be no effort to suppress a particular viewpoint. This is
historically referred to as the content-neutrality standard.

 The concept of the limited public forum and the protec-
tions to be afforded speech there was addressed in Perry
Educ. Ass’n v. Perry Local Educators Ass’n. ¢ Perry in-

volved a dispute over the access to an interscholastic .

mailing system. In prior years, two unions had access to the
mailing system and had used it to contact their members
and disseminate their viewpoints. ® A union election was
held and the Perry Education Association (PEA) was desig-
nated as the sole bargaining event. The union’s contract
contained the provision that only PEA could have access to

the mailing system.’ The other union, Perry Local Educa-

tors Association (PLEA), was then refused access to the

mailing system on the grounds that PEA’s status as sole

bargaining unit gave it the right of access. PLEA protested,
noting that other groups such as the Cub Scouts and
church groups were permitted to use the mailing system,
and alleging that a limited public forum was created by giv-
ing the right. of access to the forum to a limited groups of
individuals.”! - Alternatively, PLEA argued that if the sys-
tem was in fact a nonpublic forum, then the policy was not

content-neutral, as only one viewpoint was permitted distri- .

bution. This, PLEA argued, amounted to content
discrimination because the messages were permitted or not
depending upon who was speaking.

‘The Supreme Court rejected the argument that giving -

certain groups communicative privileges within a public
‘system turned a nonpublic forum into a limited public fo-
rum.” The Court narrowed the use of the limited public

forum concept by first holding that the right of selective ac-
cess did not transform government property into a public

forum, citing Gréer v. Spock.™ The Court in Greer had held
that inviting inspirational $peakers and entertainers onto'a -

military base did not transform it into a public forum for

political speech purposes.” The Court in Perry found that
the government may be permitted to allow only organiza-

tions of ‘“‘similar character” ‘to share a limited forum.
Thus, access’' to the mailing system might be limited to
groups that were engage[d] in activities of interest and edu-
cational relevance to students.” The PLEA, *“which is
concerned with the terms and conditions of teacher employ-
ment” was not such a group.” -

The holding that the government can make a forum‘

available to some groups, but not others, was departure
from ‘lower court precedent which had generally found se-
lective exclusions from a forum unconstitutional: ”® It was,
however, in consonance with the Court’s decisions in Jones
v. North Carolina Prisoners Labor Union™ and Lekman v.
Shaker Heights, ® which upheld selectlve exclusmns on the
basis of content. .

;The facts in Lehman concerned aecess ito ,adver’tising

signboards posted in the city bus system.. Advertisements
promoting commercial products were accepted while adver-.

tisements for individuals running for a political office was
refused. The Court in Lehman relied on the city’s interest
in producing revenue, avoiding identification with political
favoritism, and in preventing a message from being forced
upon a captive audience:® In Jones, the Court permitted
regulations which excluded bulk mailing and meeting privi-
leges to a prisoner’s union. Although the exclusions have
only been addressed in the context of prisons, military in-
stallations, and commercial speech, which. have been
defined as specialized context forums, # it appears this right
to selectively exclude or permit groups to use a limited fo-
rum greatly reduces the utility of the equal protection
argument relied upon by proponents of the limited public

65 “The state, no less than a private owner of property, has ‘power to preserve the propérty under its control for the use to which it is Iawfuliy dedicated,”

Perry, 460 U.S. at 46 (quoting Greenburgh, 453 U.S. at 129-30). Professor Tribe stated that the government may exclude “even peaceful speech and assembly
which interferes, instrumentally or symbolically, with the function of the government institution.” Tribe, supra note’43, at 690 (emphasis added).

66 Perry, 460 U.S. at 46 (quoting Greenbﬁrgh 453 U.S. at 129 n.20).

67 United States Postal ‘Service v. Greenburgh Civic Ass'ns, 453 U.S. 114 (1981); Consolldated Edlson Co. v. Public Semce Comm n, 447 U S. 530 (1980),
Grayed v. City of Rockford, 408 U. S 104 (1972)

8460 1U.S. 37 (1983). . . ] ‘ G
Or . . T o 4 ‘ g
0rd at40.c o ‘ : - | . e ‘ . o
NId at 47 S { ‘ _

™14d. at 63 (Brennan, J. dissenting). ' » Cien

1. at 47-48. - R ‘

74424 USS. 828 (1976).

75 Id. at 838, n. 10.

76 Perry, 460 U.S. at 48,

77 Id.

78 See Stone, Fora Americana: Speech in Public Places, 1974 Sup. Ct. Rev. 233, 255 n.85 (citing Bynum v. Shiro, 219 F. Supp. 204 (E.D. La. 1963); Madole
v. Barnes, 20 N.Y.2d 169, 282 N.Y.S.2d 225, 229 N.E.2d 20 (1967); East Meadow Community Concerts Ass’n v. Bd. of Education of Union Free School
Dis. No. 3, 18 N.Y.2d 129, 272 N.Y.8.2d 341, 219 N.E.2d 172 (1966); Buckley v. Meng, 35 Misc. 2d 467, 230 N.Y.S.2d 924 (N.Y. Co 1962); Danskin v.
San Diego Unified School District, 28 Cal. 2d 536, 171 P.2d 885 (1946)).

9443 U.S. 119 (1977).
¥9418 11.5.-298 (1974).

81 But see Planned Parenthood Ass'n Chicago Area v. Chicago Transit Authority, 767 F.2d 1225 (7th Cir. 1985) (advertising system on public transit be-
came a public forum by accepting political ads and guaranteeing access by anyone able to pay the fees).

82 Justice White, writing for the court in Perry, rejected the view that Greer, Lehman, and Jones were “decisions of limited scope involving ‘unusual fo-
rums.’ ” 406 U.S. at 49 n.9. . .
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forum: The right of selective exclusion reduces 'any contin-
ued viability that the limited public forum doctrine poses in
regards to ‘military installations. The government need only
make a rational distinction between the “character” of the
group it wishes to exclude and the character of the groups
it w1shes to allow to use pubhc property. -

Recogmzmg that the property had been deﬁned as a non-
public forum access1b1e only to a limited number of groups,
the PLEA in Perry. argued that the govemment was regu-
lating speech on the basis of viewpoint, which violates the
prmc1ple that even in nonpubhc forums regulations control-
ling speech must be content-neutral. . In its second major
departure in public forum decisions, the Court enunciated a
new standard of content-neutrality. The Court employed a
test based not upon the content of the speech,® but upon
the motive of the government which regulates it. In Perry
“there [was] no indication in the record that the policy was
motivated by a desire to suppress: the PLEA’s views.”
The content-neutrality requirement had become a motive-
neutrality requirement: the government’s action must not
appear to be motivated by a desire to support one viewpoint
nor suppress another. The Court: phrased this Tequirement
in relation to the compatibility test raised earlier in Greer.
The government is. permitted to limit “a nonpublic forum
to activities compatible within the intended purpose of the
property.” 8 In Perry, although civic service groups were
deemed compatible with the purpose of 'the forum, the
PLEA’s union-related messages were not. Inevitably, the
speaker’s identity and the content of the-message may serve
as a basis for exclusion if compatibility between the purpose
of the forum and the proposed commumcation may be
required

The M!Iltary Installanon asda Lzmtted or Nonpubl:c Forum

A military installation is a nonpublic forum. On occa-
sions like Armed Forces Day, -however, the public is
encouraged to enter the installation in an effort to promote
good community relations. More importantly, some civilian
groups are permitted to participate in the open house by
having booths and- passing out literature. Under the Su-
preme Court’s reasoning in Perry, this does not transform
the military installation into a limited public foruom and
does not ‘'mean that all speech is permitted during an open
house. Only groups and speech relevant to the purpose of
the open house need be allowed.

The Supreme Court impliedly rejected the concept of a
military base as a limited public forum in its decisions in
Albertini, Greer, and Perry. These decisions show that a
nonpublic forum does not become a limited public forum
merely because selected groups deemed supportive of the
forum’s mission or “strangers” to the system have been per-
mitted access. In Greer, for example, civilian entertainment

groups had been prevmusly permitted to come on Fort Dix .

to entertain. This did not make it impermissible to deny po-
litical speakers permission to come on the installation. The
use of the mail system in Perry by civic groups did not
make it impermissible for the school to deny a labor union
use of the mail system.

Even ' if other groups have been perrmtted to participate
in Armed Forces Day activities, the government is permit-
ted under this reasoning to allow only organizations sharing
a character compatible with the forum’s purpose, regardless
of the issues addressed, to be permitted to share the right of
access. This reasoning is supported by the Eighth Circuit’s
decision in Persons for Free Speech at SAC, wherein the
court noted that the open house was an attempt to foster
good community relations, not to open a debate over the air
base’s mission. This selective access was “supportive of the
military mission” and therefore not a nontraditional or in-
compatible use of the property. %

The fact that defense contractors were permntted to dis-
play literature depicting weapons systems currently
supplied to the Air Force was termed by the Eighth Circuit
in Persons for Free Speech at SAC as “reasonably related to
the open house program.” The protestors were denied per-
mission to distribute literature opposing weapons build-up
because these “proposed activities would not be in keeping
with the purpose of the Open House Program.”® The
Eighth Circuit found that the Air Force was not promoting
an ideological message. The court held that the defense
contractors’ presence at the open house served a “blandly
informative” purpose as opposed to an ideological one. Go-
ing even further, the court denied that holding an open
house constituted ideological speech at all: the military is
nonpolitical and does not determine political policy. That
power is held by the civilian sector and that is where debate
is legitimately held. This reasoning has been criticized as
permitting content-based discrimination. %8 The term “view-
point-neutrality”’ serves better than content- neutrality
because, while some types of speech are prohibited, ie., po-
litical speech, it does not matter who the speaker is or to
which political party they belong. -

On its face, this appears to be a content-based regulation.
In fact, the prohibition results in a selective exclusion of a
particular message. This is not unconstitutional under the
Perry standard, however, which was applied, although not
specifically invoked, in Persons for Free Speech at SAC. ¥
The military must avoid ideological entanglement and not
appear to promote one type of political message while sup-
pressing the opposite viewpoint. In Perry, it was PEA’s
status as the sole collective bargaining agent that justified
its access to the mailing system. In Persons for Free Speech
at SAC, it was the contractors’ status as equlpment suppli-

" ers that justified their selective participation in the open

house. As long as the contractors are monitored and not
permitted to try to sell other types of products or future

83 See Carey v. Brown, 447 US. 455 (1"980); First National Bank v. Bellotti, 435 U.S. 765 (1978). In Carey, the Court struck down a statute which prohibit-
ed picketing within 150 feet of a school except for labor picketing. The rationale employed was that the statute impermissibly distinguished between labor

picketing and all other picketing on the basis of content.
8 Perry, 460 U.S. at 49 n.9.

835 Id. at 49 (emphasis added).

86 persons for Free Speech at SAC, 675 F.2d at 1016.

87 14. at 1019.

% Note, Civilian Speech on Mihtar_v Bases. Judicial Deference to Mlhtary Authonty 71 Geo. LI 1253 (1983).
'8 Perry was decided February 23, 1983, while Persons for Free Speech at SAC Wwas decided April 28, 1983,
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products, the distribution of information concerning equip-
ment already purchased by the military after authorization
by civilian authorities can hardly be consndered political
speech.

The compatibility issue, after Perry, is not whether the
group’s use of the forum is compatible with the present use
of the forum, but whether the groups’ message is compati-
ble with the purpose of the forum. When civilian groups
participate in an open house, the compatibility of their mes-
sage with the purpose of the open house is the key to
deciding whether to grant or deny them access. The govern-
ment may distinguish between speakers at an open house
based upon reasonable distinctions in light of the purpose
served by the open’ house

Implicit i ln, the concept of the nonpublic forum is the
right to make distinctions in access on the basis of sub-
ject matter and speaker identity. These distinctions
may be impermissible in a public forum but are inher-

- ently and inescapable in the process of limiting a
nonpublic forum to activities compatible with the in-

" tended purpose of the property. The touchstone for -
'evaluating these distinctions is whether they are rea-
sonable in light of the purpose which the forum at-

-* issue serves. %

In Greer, the Court noted that the “business of military in-
stallations . . . [is] to train [service members], not to
provide a public forum.” ' Portions of all installations sup-
port ‘activities other than training missions, i.e., post
exchanges and commissaries are located on most installa-
tions. The government should not be forced to distinguish
installations by section and justify which sections directly
support a training mission and which only indirectly sup-
port such a mission. This does not change when, on a
particular day, areas normally held reserved for direct sup-
port of the training mission are opened to the public. The
fact that' the government opens part of the installation to
the public' no more requires it to abrogate control over who
may enter than it does over its ability to control what por-
tions of the installation the public may enter as part of the
open house.

The purpose of an open house is not and should not be to
provide a forum for discussion of defense issues. Such issues

% Perry, 460 U.S. at 49....
91424 U.S..a1 838,
2 1d, at 839,

are of a political nature, and the “military {[must be] insu-
lated from both the reality-and the appearance of acting as
2 hand maiden for partisan political causes.” 2 Nor are the
type of activities normally held on an installation conducive
to. such discussions.?® The use of rides and entertainment
are to encourage attendance and foster good public rela-
tions. Displays of military equipment or exhibitions of
military operatlons encourage patriotism and show taxpay-
ers where their monies are spent. The presence of
information booths, whether provided by local service orga-
nizations and church groups or defense contractors,
provides information to the attendees but can hardly be
considered to be speech on defense issues if properly
monitored.

Conclusnon '

Commanders holdmg open house acuvmes may invite
the public onto their installations without creating a situa-
tion over which they have no control. A public forum is nat
created on the installation by holding an open house. This
much is clear from the Supreme Court’s decision in-Alber-
tini. The Supreme Court has not ruled to date on the more
complex constitutional considerations of whether civilian
service groups, public safety concerns, and :defense contrac-
tors may be invited to participate in an open house while
political protest groups are excluded. To guarantee freedom
from constitutional challenge, the commander -may decide
against participation by any civilian participants in open
house activities. There is probably no need to take such a
cautious approach, however, given the Supreme Court’s
pronouncements in Perry and Albertini. Civilian speakers
whose message are consistent with the purpose of fostering
good community relations may be invited to participate.
This category includes both public service groups and pub-
lic safety concerns.

Caution should be exerclsed in mvmng groups whose
message is commercial or political. For instance, the open
house must not turn into .an opportunity for-defense con-
tractors to “sell” their products to the public. Only current
weapons- systems or information about those systems uti-
lized by the government should be displayed. Contractors’
presentations must be monitored to ensure they do not
abuse their privilege. Dis¢laimers may be placed at-contrac-
tors’ presentations reiterating that these individuals do not

93 The Air Fotce conceded in argument before the Ninth Circuit in Albemm that “one of the purposes of the activity was to present the mlluary s view in
the current arms ‘debate, to show the public that its money is being used efficiently, that the forces are ‘strong and ready.’ ” 710 F.2d at 1415, The Ninth :
Circuit distinguished Greer by noting that the speech was directed at the non-military public and finally stated that Albertini's actions had not disrupted the
base’s functioning because it was al:eady disrupted for Armed Forces Day Open House. Id. at 1416.

To concede that public debate was a purpose of the open house seems both unnecessary and irreconcilable with the facts. The only military activities at
Hickam during the open house consisted of entertainment indistinguishable from civilian entertainment, except that it was offered by individuals in uniform,
i.e., bands, static displays of equipment, parachute jumps, and aircraft fiyovers. These activities do not present a mlhtary vnewpomt on current arms debates
or offer any clue as to what would be the most efficient use of the defense budget. Such displays may give a general i mpress:on of a *“strong and ready” force,
but this is not incompatible with what must be a permissible goal of fostering patnotxsm Why counsel made such a concession is unexplainable. This conces-
sion, and the installation commander’s attitude if it accurately represents it, is also in conflict with the Air Force regulatxons that provxde the limits of Au'
Force participation in such public events:

a. Participation is authorized, encouraged, and essential, within the limits defined in this regulation, to:
(1) Inform the public on Air Force preparedness and promote national security;
(2) Demonstrate US partnership with allies in collective security;
(3) Develop public understanding of the Air Force mission;
(4) Assist Air Force personnel procurement programs; and
- (5) Aid community relations. Commanders at all levels will give positive emphasis to the lmportance of good commumty relauons in the execunon of
their missions. :
Dep’t of Air Force, Reg. No. 190-5(3)(a), quoted in Persons for Free Speech at SAC, 675 F.2d at . 1016
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represent the government’s viewpoint. Failure to abi'de'by
these ‘guidelines should be dealt with immediately and
strictly to protect the govemment’s interest.

- L

‘Commanders muist also ensure that nerther they nor thelr

subordinates try to influence citizens, and indirectly their
elected representatives, on political issues such as the prop-
er size or allocation of the defense budget. The permissible
obJectlves of an open house include promoting understand-
ing between the civilian and mllltary sectors, fostering
patrlotlsm, supporting recruiting, and aldmg community re-
lations. The military, to accomplish its mission, needs the
support of the general population. Patriotism and good re-
lations between the civilian and military communities is a
permissible objective as long as it does not take the form of
influencing political decrsronmakers through their
constltuents :

‘Holding an open house on a military base does not cause
the military base’s character to deviate from that of a non-
public forum, applying either the historical use test or the
compatibility analysis as currently. interpreted by the Su-
preme Court. Recognizing that certain groups are
permitted acéess to the installation and others are excluded,
it must be concluded that the’ Supreme Court will allow ex-
clusion of groups not sharing a “similar character” with
those groups permitted access. The government is acting
reasonably to hold that groups which support the installa-
tion’s mission (civic groups) have similar character with
other groups permitted access (such as defense ¢ontractors),
while those who seek to argue political issues-do not share a
similar character.® Therefore, as long as the military does
not actively seek to suppress the message the groups with to
convey, the new standard embraced by the Supreme Court
permits these groups to be excluded from part1c1pat10n in
open house actmtles on military mstallatlons

94 See Dep’t of Army, Pam. No. 190-2, Military Police: Guidance on Dissent, para. 4e (l, Mar. 1983). Additionally, counsel must ensure that commanders
recognize the permissible goals of the open house program and that they accurately represent those goals in any judicial proceedings.

The Installation Commander Versus an Aggresswe News Media i in an On-Post
Terrorist Inc1dent Avmdmg the Constrtutlonal Colllsmn

’ . Captain Porcher L. Taylor, IIl '
International Aﬂ”alrs Division, Office of the Judge Advocate, US Army Europe and Seventh Army

The relationship of the news media to the national de-
fense establishment presents government with one of
its greatest challenges. It requires each defense official
to appreciate the value and role of the news media in
our democracy and to weigh that value against ‘the
competing national defense requlrement for secrecy in
.some areas. '

- v The Scenario :
School bus 254, carrying thirty-five dependent children,

never arrived at the Fort Kerwin elementary school in.

northeast Texas. Instead, an armed terrorist had forced the
bus driver to drive within 200 yards of the heavily guarded
Pershing II missile storage site. Moments later, the terrorist
forced the bus driver to drive the bus through the front gate
of the site. Fearful of killing the children, the perimeter
guards did not fire as the bus crashed through the gate. The
bus came to rest next to an operational Pershing II missile.

The guards immediately established a 100 yard perimeter
around the bus and waited for the threat management force

- (TMF) to arrive. At the same time, copies of the terrorist’s

previously drafted letter reached the major news networks.

His 'demanlds'are clear. If van‘yonel approaches the bus, he
will begin shooting the children. Four pounds of highly vol-
atile nitroglycerine are taped to his body. Unless the United

. States publicly renounces its policy toward his native Medi-

terranean country, he will “vaporize the southwest U.S.
back into the Stone Age.” Seeking the maximum publicity
for his cause, the terrorist has demanded that the national
anchor for XYZ television news interview him on the site.

Within two hours, dozens of news media -vehicles are at

the main gate. Two news media helicopters will violate Fort

Kerwin airspace in five minutes. The installation command-

- -er has called for a crisis management meeting with the staff

judge advocate, public affairs officer, and provost marshal.

l\rVeinberger. The Delicate Balance Between A Free Press and National Security, Defense, Oct. 1985, at 2. Secretary of Defense Weinberger made these re-
marks in a speech to the International Association of Business Communicators on July: 18, 1985. In his view, “the conflict between press freedoms and
defense needs is a conflict between two legitimate interests of a democracy " Id. at 3. “For us in govemment however, thls issue has added SIgmﬁcance lt

presents, in a very real sense, a moral and legal dilemma.” Id. at 2.
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The FBI specla] agent-m-charge w1ll arrive: w1th1n one hour
,by hellcopter. 1

The Critical Role of the SJA

In the foregomg scenarlo, the mstallatxon commander
may find it necessary to take measures toward the news me-
dia that will incidentally burden its constitutional freedom
‘to gather news and inform the public. The scenario poses
the question of what restraints, if any, can an installation
‘commander legally impose on the news media when a ter-
rorist incident occurs on a domestic military installation?
-Can the installation commander deny the interview between
the terrorist and the television anchor? Can news media
,representatlves be detained? Can television transmissions be
delayed? Can a news media helicopter be denied permission
to fly near an on-post terrorist incident? It is evident that
the constitutional right of the news media to gather infor-

nightly news, a competent SJA involved in the planning
and conduct of operations is a good preventiye measure.” ?

As long as the Army remains a potential target for ter-
rorist activities, “‘[jludge advocates must be thoroughly
familiar with their responsibilities to plan for and respond
to terrorist incidents involving their installatjons, activities,
units, or personnel.”$ The purpose of this article is to pro-
vide the SJA with the requisite constitutional and statutory
framework to advise the installation commander on how to
avoid the collision of freedom of the news media with mili-
tary necessity in the context of an on-post terrorist
incident.? First, this article will define the constitutional
collision. Next, it: will' consider national security and the
news media. Becausé the Supreme Court has yet to rule on

‘the proper military-news media constitutional relationship,

it will then briefly analyze the Court’s ‘treatment of the
news media in certain nonmilitary contexts to gain an un-

mation and inform the public will collide with the implied
and inherent authority of the installation commander. Con-
sidering “‘the lack of clear-cut court decisions with respect
to the first amendment rights of the media”? in this con-'
text, the delicate ‘balance between freedom of the news
media and national security places an exceptionally heavy
-onus on the installation SJTA. Unlike military intervention
-in a distant land, a domestic hostage-terrorist incident on a
military installation could.invite a unique clash between
constitutional freedom and military necessity. It is axiomat-
ic that the advance of technology has greatly facilitated
-public scrutiny of military actions. “In the politically sensi-.
tive environments in which mllltary commanders must now
function, every military move can be observed by a news
media served by instant satellite communication.”* As
+‘commanders want to avoid unsolicited appearances on the

derstanding of how the Court might rule in a terrorist
context. Next, it will examine. the lmphed and inherent
powers of the installation commander in the context of our
scenario. Finally, the article will attempt to answer the
questions posed by the scenario.® =

Defining the Constitutional Collision

. 'The idea that a free press could lose its constitutional im-

. .munity under certain exjgent circumstances is probably
anathema to some Americans, particularly members of the

. news media. One legal commentator has gone so far as to

* propose that “some degree of comprehenswe planning as to
the control of speech and press, reflected in the form of
standby legislation, should be undertaken by the Con-
gress—at least for any factual emergencies which ‘the

; 2Under the 1983 Memorandum of Understandmg Between the Department of Defense, Department of Justlce, and the: Federal Bureau of Investlgatlon.
‘subject: Usé of Federal Military Force in Domestic Terrorist Incidents, “the FBI will be promptly notified of all terrorist incidents and will exercise jurisdic-
tion if the Attorney General or his designee determines that such incident is a matter of significant federal interest.” (Reprmted in The Army Lawyer, Mar.
1985, at12) {hereinafter cited as Terrorism MOU]. The FBI specml agent-in-charge (SAC) of the appropnate region acting tinder thé supervision of the
Director of the FBI “shall be the Attorney-General’s desngnee in such matters.” Arguably, the terrorist seizure of a nuclear weapons storage site would be a
matter of * s1gn1ﬁcant federal interest.”” Thus, in our scenario the installation commander would be subordinate to the FBI SAC as to the terrorist incident
once the SAC arrives on the scene. Tt should be noted that in our scenario, the SAC would not arrive until one hour after the terrorist’s demands become
national news. :Once on the scene, the SAC would consult with the Attorney General for legal advice on how to deal with the media.
_ Until the SAC arrives, “the installation commander is responsible for the maintenance of law and order on a military reservation and may take such im-
- mediate action in response to a terrorist incident as may be necessary to protect life and property.” Id. One of the commander’s first responsibilities would be
to report the incident to the Army Operations Center, Dep’t of Army, Reg. No. 190-52, Military Pollce-Countenng Terrorism and Other Major Disruptions
‘on Military Installations, para. 1-7 (15 July 1983) [hereinafter cited as AR 190—52] For an overview of the “numerous governmental policies which directly
or indirectly affect hbow the Army prepares for and responds to acts of terrorism,"” see Jackson, Legal Aspects of Terronsm An Overview, The Army Lawyer,
. Mar. 1985 atl,

3Sldle, The Mlhtary am! the Press: Is the Breach Worth Mendmg? Army, Feb. 1985, at 24 [hereinafter cited as Sldle] In November 1933 General John W
Vessey, Jri; then chairman of the Joint Chiefs of Staff, asked General Sidle, a vetéran public affairs officer and former deputy assistant secretary of defensé for
public affairs, to convene a panel of news media representatives and government officials to study the proper military-news media relationship in light 'of the
Qctober 1983 Grenada intervention. The official title of this meeting was Chau-man of the Joint Chiefs of Staff Medla-Mlhtary Relations Panel (Sidle Panel).
Report.3 (1984) [heremafter cited as Sidle Panel Report]. . . : ) ‘

‘ 4 Barnes, Special Operations and the Law, Mil. Rev., Jan. 1986, at 52.

3Id. at 53. Although the thrust of Lieutenant Colonel Barnes' article was on special commando-type operations, his exhortation to SJAs to study operation-
al law and become the commander’s legal “troubleshooter to negotiate and resolve potentially damaging command problems” applies equally to a domestic
terrorist incident. Id. at 55.

S Policy Letter 85-5, Office of The Judge Advocate General, U.S. Army, subJect Terrorist Threat Tralmng, 4 Nov. 1985, reprmted in The Army Lawyer,
Dec. 1985, at 3 [hereinafter cited as Policy Letter 85-5].

“7 This nmcle does not address the plethora of international law problems that may accrue from a terrorist mcxdent onaU.S. mlhtary installation in a foreign
country. See generally AR 190-52, para. 4-2; Green, International Law and the Control of Terrorism, 7 Dalhousie L.J. 236 (1983).

2 Unfortunately, 1 major terrorist incident in the United States may be inevitable. Drew Middleton, a noted military commentator, has expressed this caveat:
Intelhgence analysts in this country and in NATO Europe believe the West can expect a steady escalation of terrorism. Although they believe American
garnsons and airfields abroad will continue to be the prime targets, many expect at least one terrorist operation in the United States. If such an opera-’

.- tion is'mounted, the objective, as in all such operations, will be to win maximum publicity for the terrorists’ cause.

Middleton, Future Terrorisim Will Blur Lines of War and Peace, Army Times, Jan. 20, 1986, at 21 (commentary section). Nuclear emergency experts and
FBI officials “admit that the possibility of a timely serious threat of nuclear terrorism is‘no longer a question of if, but when.” Motley, If Terrorism Hzts
Home, Will the Army Be Ready?, Army, Apr., 1984, at 21 (referring toa June 21, 1983 article in the Washington Post) [hereinafter cited as Motley].~
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atomic age and its nuclear war horrors may thrust upon
us.”? The commentator further stated: -

Our examination of some instances in which the gov-: -

ernment has sought to sacrifice freedom of speech and
press on the altar of national emergency or national se-
curity will be brief. What is of practical importance is
the answer to this question: When in the future, and
under what circumstances, will the Supreme Court up-
hold a partial or total censorship of speech and press .
on the home front sans the actuality of a wartime
emergency? !°

Although the foregoing question is relevant to our exami-
nation, it is not the purpose of this article to second-guess
the Supreme Court regarding our scenario. Rather, it is de-
sirable, from the standpoint of providing viable legal advice
to the installation commander, that we arrive at an artlcul-
able constitutional standard.

The court in Flynt v. Weinberger'! had an opportunity to
set guidelines regarding these first amendment issues. In
1984, Larry Flynt, publisher of Hustler magazine, filed suit
in federal district court, asserting that the exclusion of his
magazine reporters from the October 1983 Grenada inter-
vention was a violation of freedom of the press under the

first amendment. The district court judge dismissed the re-

quest for an injunction on grounds of mootness: “the
military action that precipitated the temporary press ban on
Grenada is long since over.” * This decision should not be
relied on in future incidents, however, as the courts may
not always use mootness. Additionally, three key facts in
the scenario distinguish it from Flynt. First, the location

was in Grenada, a foreign country. In our scenario,. the ter-
rorist incident occurs at a southwest U.S. military

5 mstallatlon ‘Second, prior public knowledge of the Grenada

invasion ‘might have caused it to fail, with great loss of
life. ¥ The need for secrecy in certain military operations is
self-evident.* Due to the pre-planned simultaneous arrival -
of the terrorist’s letter to the major news networks, the sei-
zure of the nuclear weapons site and the demands and
intentions of the terrorist are already national news iin our
scenario. Finally, the news media was temporarily excluded
from the Grenada intervention by the decision-of the naval
commander in charge of the joint operation.'* In our sce-
nario, the installation commander has.yet to make a
decision on the news media. He is waltmg for legal advice
from the SJA.

Not only did the decision of the naval conunander to ex-
clude the news media from the early stages of the Grenada
intervention precipitate an unresolved constitutional crisis,
but it also prompted the United States Senate to take ac-
tlon Recogmzmg that American history demonstrated that

“a free press is an essential feature of our democratic sys-
tem of government,” the Senate passed an.amendment that
called for the cessation of all restrictions imposed upon the
news media in Grenada. ' Although this congressional pro-
posal never became federal law, it does serve to underscore
the serious repercussions that can accrue from a military
commander’s decision to place restrictions on the news me-
dia during a military operation. Obviously, a keen
sensitivity to the legal implications inherent in a domestic
terrorist incident will be at a premium. "7 - :

9 Forkosch, Speech and Press in National Emergencies, 18 Gonz. L. Rev. 1, 48 (1983). [hereinafter cited as Forkosch]. Professor Forkosch submits that “the
United States needs a substantive policy as to free speech and press vis-a-vis a grave national emergency, together with clear guidelines for its application and
enforcement.” Id. at 5. In the “case of a grave national emergency requiring swift action, the Presidency itself may have constitutional powers to act inde-
pendently, even if only temporarily and during the emergency.” Id. at 49. See generally Fuller, The National Emergency Dilemma, 52 S. Cal. L. Rev. l453v
(1979).

10 Eorkosch, supra note 9, at 30. The seizure of a nuclear weapons storage site by terrorists would probably qualify for Forkosch’s emergency exeeptlon to .
the first amendment.

11588 F. Supp. 57 (D.D.C. 1984), appeal ﬁled No. 84-5888 (D.C. Cir. filed Aug 20, 1984). Flynt sought declaratory and injunctive rehef against Secretary
of Defense Weinberger.

214 at 58.

13 For an ana.lysns of the constltutlonahty of temporarily denying the news media access to- military operations in Grenada, see Cassell, Restncnons on. Press
Coverage of Military Operations: The Right of Access, Grenada, and Off-the Record Wars, 73 Geo. L.J. 931 (1985) [hereinafter cited as. Cassell]; Note, The
First Amendment, the Press and the U.S. Invasion of Grenada: Balancing the Constitutional Interests, 12 W. St. U.L. Rev. 217 (1984).

14The U.S. news media was denied access to Grenada for the first 48 hours of the intervention. Safety of journalists and U.S. forces is the most cited reason

for the exclusion of the press. See generally Pro and Con: Censor Journalists Covering Wars? U.S. News & World Report, Nov. 14, 1983 at 33 (interview with
Vice Adm. Mack, retired). “Although reporters always say that safety is their own problem, a commander would feel remiss if he allowed them to go into an
area where they got killed.” Id. “Restrictions [on the news media) are required anytime the safety of U.S. forces is a consxderatlon ” Id. Ob\nously. in our
scenario the safety of the 35 hostage children is also a serious concern.

15 See Admiral Says It Was His Decision to Tether the Press, N.Y. Times, Oct 31, 1983, § 1, at A12, col. 3. Desplte the press ban, four memberé”df the news
media were able to reach Grenada by civilian boat. They were taken off the island to the aircraft carrier U.S.S. Guam and detained for 48 hours. See Cassell,
supra note 13, at 944 n.101. The detention of news media personnel in our scenario would probably pass constitutional scrutiny. For safety and operational
reasons, the news media certainly would not be allowed to “interfere” with any counter-terrorist rescue operation in our hostage scenario.

16129 Cong Rec. 14,957 (1983). Although this amendment never became law, it is important to note how the drafters of the amendment defined
“restrictions”:
(1) preventing the press from freely ‘accessing news sources of its choice;
(2) unreasonably limiting the number or representation of the press permitted to enter Grenada; and
(3) unreasonably limiting freedom of unsupervised movement of the press in Grenada. '
Provided, however, that nothing in their [sic) resolution shall be construed to require any action which jeopardizes the safety or secunty of U S. or
allied forces or citizen [sic] in Grenada.
Id. The authority of the Congress *‘to attempt to issue orders to the military in this fashion is unclear.” Cassell, supra note 13, at 944 n. 101 See also Carter,
The Constitutionality of the War Powers Resolution, 70 Va.-L. Rev. 101, 119 n.81 (1984). For a penetrating analysis of the historical relatxonshlps between the
military and the news media in military operations in the 20th century, see Battle Lines, Twentieth Century Fund Report (1985).

7 In Policy Letter 85-5, supra note 6, The Judge Advocate General of the Army directed that all Judge advocates “have a workmg knowledge ol' AR
190-52; Training Circular 19-16, Countering Terrorism on U.S. Army Installations; the Terrorism MOU, supra note 2; and HQDA (DAMO-ZA) message
101608Z Sept. 85, subject: Department of the Army Travel Secunty Policy. One terrorism expert has advocated that, in order to “strengthen the Army’s
ability to combat and deter acts of domestic terrorism,” it must “resolve potential legal constraints and limitations which may restrict and/or hinder the use
of military force responding to acts of domestic terrorism.” Motley,. supra note B, at 26.
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‘What emerges here is thie proper role of the news media ‘collision: with another imperative; the effective func--:'"

in a demhocratic society.® -Unfortunately, the Sidle Panel tioning of a complex modern government and =
Report,*? - which studied the media restrictions in Grenada, - specifically the effective exercise of certain constitu-', -
did not ‘come to. any definitive conclusions as-to the role of tional powers of the Executlve Only those who view .
the news media in military operations.? In the same vein, the First Amendment as an absolute in all circum-, .-
commentators appear to be about as equally divided as the  +  grances—a view I respect, but reject—can find such
Justices of the Supreme Court as to where the line should cases as these to be simple or easy.2 ‘ l
be drawn on freedom: of the news media in the context of
national security. ‘A concrete constitutional standard that.. Justice Blackmun, also in dissent, pointed out that no
balances. the competing interests- appears to be elusnve ; standard exlsted to balance the' constrtutronal mterests at
: issue: ,

N S d the N M edia
ationa] ecunty an the ews eta What is needed here is a welghmg, upon properly de-,l

A dmded Supreme Court rendered erght separate opin-. yeloped standards of the broad right of the press to .
ions in New York Times Co. v.: United States,?' the famous print and of the very narrow right of the Government .. P
Pentagon Papers Case. The Court attempted to articulate a .to prevent. Such standards are not yet developed. The :
;/:abéz r;on:‘t:lrumn;l s!;andc}ard l('iorl'1 ;hlz ::llhs‘counnl:ewﬁn fﬂ(l: parties here are in disagreement as to what those stan-

ee ol the news media an Sccurily. /. he ‘2 dards should be. But even the newspapers concede that ;-

tual settxng was the government’s request to enjoin the New
York Times and the Washlngton Post from publishing the
contents of a classified study entitled “Hxstory of U.S. Deci- » ' o
sion-Makirng' Process on Viet Nam' Policy.”” The Court In their concurrmg oprmons, Justices Stewart and Whrte"

there are s1tuat10ns where restraint is in order and 1s .
const1tut10na1 3

ruled that the ‘government failed to meet its heavy burden saw a free news media as'a necessary check and balance on
of establishing justification for the imposition of such a pri- the executive branch that ensured the existence of an “en- -
or restraint on the news media: In: dissent, Chief Justice lightened citizenry.” 2 Seen in thls perspective, “an-
Burger | bore wrtness to the onerous task that was before the informed and critical ‘public opinion” was the linchpin in i
Court:. -~ = ’ : ' protecting the values of democratic government.”? Appar-
Adherence to ﬂus basic constxtutlonal pn_nclple [resist- ently these two Justices perceived the news media as a
_ance to prior restraints against publication], however, . responsible institution that would exercise self-restraint -
does not make these cases simple. In these cases, the when confronted with sensitive materials, considering the -
.imperative of a free and unfeitered press comes into substantial danger to national security and the “hazards of

18 See genemlly A; Metk.le)ohn, Free Speech and Its Relation to Self Govemment (1948) [hereinafter cited as Meiklejohn]; BeVier, An Informed Public, an
Informing Press The Search for a Constitutional Principle, 68 Cal. L.'Rev. 482 (1080); Bird, The Role of the Press In a First Amendmeént Society, 20 Santa
Clara L. Rev. 1'(1980); Cann, Drawing a Line on Freedom of the Press: The Burger Court Picks Up. the Chalk, 66 Judicature 303 (1983); Emerson, The State
of the First Amendment. As We Enter 1984, 1 Com. Law. 3 (1984); Sack, Reflections on the Wrong Question: Special Constitutional Privilege of the Institution-
al Press?, 7 Hofstra L. Rev. 629 (1979); Stewart, “Or of the Press,” 26 Hastings L.J. 631 (1975); Van Alstyne, The Hazards to the Press of Claiming a
“Preferred Position,” 28 Hastings L.J. 761 (1977); Note, The Right of the Press to Gather Information, 71 Colum. L. Rev. 838 (1971); Comment, Problems in
Defining the Institutional Status of the Press, 11 U. Rich. L Rev. 177 (1976). Is the news media a “special watchdog” aver public otﬁclals? See Blasx, The
Checking Value in First Amendment Theory, Am. B. Found, Research L. 521 593-94 (1977). ’

19The panel concluded its report with this exhortation: ‘ e '
[T]he optimum solution to insure proper media coverage of rmhtary operatlons will be to have the mrhtary—represcnted by competent, professxonal
public affairs personnel and commanders who understand media problems—working with the media—represented by competent, professional reporters
and editors who understand mllltary problems—m a nonantagomstxc atmosphere The panel urges both mstltutlons to adopt thls ph.llosophy and make
it work. - .

Sidie Panel Report, supra note 3,at 32,

PThe Juxtaposltlon of the press exclusion from Grenada with the British expenence in the 1982 Falkland Islands conflict mlght be beneficial here Much of
the antagonism between the Ministry of Defense dnd the news ‘media was “the product of the lack of a considered policy or plan for the reporting of a
British War.” Hastings & Jenkins, The Battle for the Falklands 331 (1983) [hereinafter cited as Hastmgs & Jenkins]. The British Government delayed TV
transmissions for. two weeks or more after the events they described, “a lag almost unprecedented in modem medla history,” Id at 332. One near cata-
strophic confrontation occurred between the military and the news media: L
The most-serious. breach. of relations between the correspondents and the command occurred a few days before the final Brmsh attack, when it was .
-discovered that one reporter had telephoned another correspondent on the civilian telephone circuit, and talked freely about the details of the forthcom- -
.ing attack. Although it was later learned that the line had been cut well short of Port Stanley, Brigadier Thompson was sufficiently dismayed by the
possibility of the conversation havmg been monitored by the enemy to consider changing his plans. Thereafter, : all correspondents were forbidden to
attend brigade or unit orders groups, and faith in the trustworthiness of the journalists was never recovered. ‘ e e
Id. at 333.
One American has argued that the British “censorshrp of the press in the Falklands “may be worth 1mltatmg Kleman, The Case for Censorship, Army. .
Mar. 1983, at 24. He based his argument on the Wartrme lnformatlon Secunty Program type training that “both military public affairs people and cmllan
censors had received” prior to the Falklands War. . ; ;

21403 U.S. 713 (1971) (per curiam). The eight sepa.rate oplmons expressed the view of six members of the Court in thls 6—3 declslon ! - ) ~> S
214, at 748 (Burger, C.J.,-dissenting). . : « .

2 [d, at 761 (Blackmun, 3., dissenting) (emphasis added). Justice Blackmun cited Justice Holmes' oft-cited dictum in Schenck v. United States, 249 US, 47 N

(1919) (distributing of a ‘printed circular denouncing conscription and urging opposmon to the selective service draft during World War I not protected by

first amendment) for a possible standard for the Court to follow: )
At is a question of proximity and degree. When a nation is at war many things that mlght be sard in ume of peace are such a hindrance to its eﬂ'ort that
their utterance will not be endured so long as men fight and that no Court ‘could regard them a8 protected by any constitutional nght

403 U.S. at 761.

2414 at 728 (Stewart, White, JJ., eoneumng)
25 Id.
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criminal sanctions.” % But neither Justice deemed it appro-

priate to sustain the government’s burden, “at least ‘without

congressional guidance and direction.” "

Of chief concern was the appa.rent mablhty of the Court

to shed light on the meaning of “national security.” For
Justice Black, the term was ambiguous:

The word “secunty” is a broad, vague generahty
whose contours should not be invoked to abrogate the -
‘fundamental law embodied in the First Amendment.

. The guarding of military and diplomatic secrets at the
-expense of informed representative government pro- -
vides no real security for our Republic. The Framers of
the First Amendment, fully aware of both the need to
defend a new nation and the abuses of the English and
Colonial Governments, sought to give this new society
strength and security by providing that freedom of
speech; religion, and assembly should not be’
abndged 3

Perhaps Justice Brennan came the closest to establishing
a coherent standard for this genre of cases when he postu-
lated the following from influential dicta in two prior cases:

The First Amendment tolerates absolutely no prior ju-
dicial restraints on the press predicated upon surmise
or conjecture that untoward consequences may result.
"Our cases, it is true, have indicated that there is a sin-
gle, extremely narrow class of cases in which the First
Amendment’s ban on prior judicial restraint may be
. overridden. Our cases have thus far indicated that such
cases may arise only when the Nation is “at war” . . .
during which times “no one would question but that a
government mlght prevent actual obstruction to its
recruiting service or the publication of the sailing dates
of transports or the number and location of troops.”

Emphasizing that the government had failed to persua-
sively demonstrate that the publication of the “Pentagon
Papers” would genuinely imperil the nation, Justice 'Bren-
nan further opined:

Even if the present world situation were assumed to be
tantamount to a time of war, or if the powet of pres-
ently available armaments would justify even in

261d. at 733 (White, Stewart, JJ., concurring).
27 Id

peacetime the suppressxon of ‘information:that would:
set in motion a nuclear holocaust, in neither of these
~actions has the Government presented or even alleged =
that publication of items from or based upon the mate-
. rial at issue would cause the happemng of an event of
that nature. % '

Then Justice Brennan spelled out the heavy »burden'of
proof that was on the government’s shouldefs: Thus, only
governmental allegation and proof that publication must in-
evitably, directly, and immediately cause the occurrence of
an event kindred to imperiling the safety ofa transport al-
ready at sea can support even the issuance of an-interim
restrammg order. ¥

New York Times Co demonstrates not 0nly the division
of the Supreme Court over the proper role of the news me-
dia, but also the jurisprudential elusiveness of the term

“national security.” Although one federal district court has
held that national security clearly overrides freedom of the.
news media when a newspaper attempts to publish “secret”
hydrogen bomb data for public consumption,3? the Su-
preme Court has yet to affirmatively use the Brennan
compelling interest test against the background -of the -
unique exigencies of the nuclear age. This poses a difficult
task for the SJA who hopes to establish that a given terror--
ist incident falls into the narrow national security exception
of New York Times Co. In developing a parallel argument,
the SJA must be careful to ensure that any restraint on the
news media must be shown to be “necessitated by d com-’
pelling governmental interest” and “narrowly tailored to
serve that interest.” ¥ Arguably, the threat of nuclear deto-
nation in our scenario may fall into this “extremely narrow
exceptlon

' Having exammed the Court’s view of the news media in
the context of national security, it is now appropnatet‘o ex-
amine the Court’s treatment of the news media in- certain

" nonmilitary contexts with a view toward resolut:on of some

of the issues presented by our scenario.

-

B1d. at 719 (Black Douglas, JJ., concumng) Justice Black questioned whether any of the three branches of the govemment had the authonty to en_|om :

publication:

In other words, we are asked to hold that despite the First Amendment’s emphatic command, the Executive Branch, the Congress, and the Judiciary
can make laws enjoining publication of current news and abridging freedom of the press in the name of “national security.” The Government docs not
even attempt to rely on any act of Congress. Instead it makes the bold and dangerously far-reaching contention that the courts should take it upon
themselves to “make” a law abridging freedom of press in the name of equity, presidential power, and national security, even when the representatlves '
of the people in Congress have adhered to the oommand of the First Amendment and refused to make such a law.

Id. at 718.

514, at 725-26. (Brennan, J., concurnng by quoting Schenck v. United States, 249 U.S. 47, 52 (1919) and Near v. Minnesota 283 U. Sk 697 716 (1931)
(Minnesota statute that exercised a prior restraint on an allegedly scandalous newspaper held unconstitutional) respectively).

3 1d. at 726 (Brennan, J., concurring).

3 1d. at 726-27. (emphasis added). See United States v. Progressive, 467 F. Supp. 990 (W.D. Wisc. 1979), where a federal court used th:s test and the Near

annlogy of the publication of military movements to the publication of the technical information on the U.S. development of the hydrogen bomb. The Pro-

gressive had published an article entitled “The H-Bomb Secret, How We Got It, Why We're Telling It.” See Knoll, National Security, The Uhtmate Threat
, to the First Amendment, 66 Minn. L. Rev. 161, 165 (1981) for the editor’s “chilling effect” rebuttal. .

32 See Progresswe Compare this decision with the absolutist view of the first amendment espoused by the consmuuonal seholar Mjklejolm supra note 18. In
his extreme view, there are no exceptions to the prohibition against abridgement of freedom of the press, either “in war or in peace, in danger as m secunty
Id. at 26-27. '

331, Tribe, American Constitutional Law, 582 (1978) [hereinafter cited as Tribe]. I would submit that the wholesale exclusion of the news media from a’
military installation would be tantamount to the prior restraint addressed by the Supreme Court in New York Times Co.
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The Supreme Court’s Treatment of the News Media in
. Certain Nonmihtary Contexts or

Delayed Televzs:an Broadcasts ‘

In our modern, technocratic era, live television broad-
casts have become the norm. In an era of where “old news
is no news,” the news media has been obliged to satiate a
news- hungry public ‘with instantaneous: on-the-scene feed-
back via satellite. But does the first amendment mandate

the right to the live television broadcasting of ‘events? In-

resolving this issue, it. may be helpful to use Nixon v.
Warner Commiunications, Inc. % -as'an analogy. At a crimi-
nal trial arising from the famous Watergate investigation,
copies of tapes of conversations recorded by President Nix-
on were admitted into evidence and played at trial. During
the course of the trial, transcripts of these tapes were: pro-
vided to the news media. In turn, the news media reprinted
them extensively. Several broadcasters, asserting that the

first amendment guarantee of freedom of the news medla'

and the sixth amendment guarantee of a public trial com-
pelled release of the tapes, petitioned the U.S. Distriét
Court for immediate access-to the tapes for the purpose of

“copying, broadcasting, and sellmg” them to the publxc 38

Justlce Powell wntmg for the majority, noted that be-

cause the news media “serves ‘as the information-gathering-

agent of the public,” the state could not preclude the media
from ‘“‘reporting what :the ;public was entitled {o know.”

But as the press and the “electronic media” gave such wide

publicity to the content of the tapes via the transcnpts, the

Court held that the mformatlon was already in the pubhc
domain. ¥ In this specific context, there was no issue of a’

“truncated flow of information to the, pubhc »3 In sum,
the first amendment did not grant the news media a nght to

information regardmg a tr1a1 supenor to that of the gener-

al public.”*3 .

In addressing the sixth amendment contention by the

not require that any trial “be broadcast live or on ‘tape to

the public.”® As long as the news media had a viable alter--

native means of disseminating newsworthy information to
the public, there was no constitutional right to have the tes-
timony of a’live witnéss “recorded and broadcast” at a
trial. ' In Nixon, neither the argument of freedom of the
news media nor guarantee of a public trial convinced the
Court that a live television ‘broadcast was an inherent part
of the news media’s function.*? To:avoid the “truncated
flow of information to the public” concern of Nixon, the in-
stallation commander in our scenarié may want to ensure
that alternative means of dissemination of news are avail-
able to the news media if he.opts to delay live televxsron
broadcasts for reasons of ‘national secunty

DemaI of Interv:ew.s'

In Pell v. Procumer. s the Court dec1ded whether govern-
ment should open its penal institutions to permit “face-to-
face interviews” between news media representatlves and
individual inmates whom the representatives Specifically
named and requested to interview. Although the Cahfomla';
Department of Corrections allowed both the press and gen-
eral public to observe prison conditions, the news media
enjoyed special access to state prisons.* To this end, the
news media was allowed to go into the prisons to interview
inmates selected at.random by prison officials, to_ sit in on
inmate meetings, and to interview inmates. 4 .

. The paramount privilege given to the news media was
that "every journalist had virtually free access to interview
any individual inmate whom he mlght wish.” 4 Unfortu-
nately, this policy * ‘resulted in press’ attention bemg
concentrated on a relatively small number of inmates who,
as a result, became virtual ‘public figures® within the prison
society and gained a' disproportionate degree of notonety
and influence among their fellow inmates.” ' These prison-
ers “‘often became the source of severe disciplinary.

broadcasters,_the;Court_opined that that ame_ndment did problems” due to the “notoriety and influence” generated:

34435 U.S. 589 ( 1978) The Court rendered & 54 decision in this case. Note that in our scenario the installation commander may deem it necessary to delay
live television broadcasts. See Hastings & Jennings, supra note 20, at 332 for how the Bnush government delayed television broadcasts of the Falkland Is-
lands War for two wecks or more.

33435 USS. at 608. The news medm was permltted to hsten 10 the tapes and report accordingly.

36 1d. at 609 {Powell, J., for the majority, .citing Cox Broadcasting Corp. v. Cohn 420 U.S, 469, 491-92 (1975)). For a general discussion of the public’s
“right to know,” see Scln:mdt, Freedom of Press v. Public Access (1977); Klein, Towards an Extension of the First Amendmeni: A Right of Acquisition, 20'U.
Miami L. Rev. 114 (1965); Parks, The Open Government Prmclple Applymg the Right to Know Under the Constitution, 28 Geo. Wash. L. Rev. 311 (197]).

43508 at 609. . - e

331d. .

‘°1dat61o I I R P o
‘lpd. (Powell 1., cmng Estes v. Texas 381 U.S. 532 at 539—42 (1965))

42 perhaps the Court would hold to this line of reasonmg in contexts other than the courtroom Although a pubhc trial obviously dlﬁ'ers greatly from an on-
post terrorist incident, I believe that the Court would see the issue of live broadcasting as the same. For a general understanding of how the Court has ruled
on the news media in the courtroom, see Branzburg v, Hayes, 408 U.S. 665 (1972) (first amendment accords a newsperson no privilege against appearing
before a grand jury and answering questions as to the identity of confidential news sources); Nebraska Press Ass'n v. Stuart, 427 U.S. 539 (1976) (court order
restraining news media from publishing or broadcasting accounts of admissions made by accused violated first amendment), Globe Newspaper Co. v. Superi-
or Court, 457 U.S. 596 (1982) (state statute that excluded press and public from courtroom during testimony of minor victim in sex-offense trial violated first
amendment). . ‘ .

43417 U:S. 817 (1974). See also Saxbe v. Washmgton Post 417 U s 843 (1974)

4417 USS. at 830. “This policy reflects a recognition that the conditions in this nation's pnsons area matter that is both newsworthy and of great pubhc !
lmportance Id. at 830 n.7. Certamly a domestic terronst lncldent on a mrlltary mstallatlon would be “newsworthy and of great publlc 1mporta.nce "

414, at B30, . N
“Id. at 831 e - P B L,
14, at 831-32 (emphasis added). : e ' - R
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*

from a news media with special access.* For-example, in-
ordinate press attention to a prisoner who espoused a
practice of disobedience to prison regulations encouraged
other prisoners to follow suit, thus erodmg the prison’s abil-
ity to deal effectively with the prisoners generally. ¥
Finally, this dlsc1plmary erosion led to an escape attempt at
San Quentin where three staff members and two pnsoners
were killed. * *

- In response to this tragedy, the state of California abrupt-

" ly enacted a regulation that terminated one media privilege:

interviews with individual prisoners specifically designated
by members of the news media were prohibited. *' This col-
lision between the news media and the government
precipitated a law suit by the prisoners and news media rep-
resentatives challenging the regulation’s constitutionality
under the first and fourteenth amendments. 2 The news
media argued that “face-to-face interviews with specifically
designated inmates is such an effective and superior method
of news gathering that its curtailment amounts to unconsti-
tutional state interference.” 5}

In rejecting the news media’s contention, Justice Stewart,
expressmg the view of five Justices, cited important compel-
ling dictum from Branzburg v. Hayes: >

. It has generally been held that the First Amendment
does not guarantee the press-a constitutional right of

. special access to information not available to the public
" generally. . . . Despite the fact that news gathering
may be hampered the press is regularly excluded from
‘grand jury proceedings, our own conferences, the
meetings of other official bodies gathering in executive
session, and the meetings of private organizations.
Newsmen have no constitutional right of access to the
scenes of crime or disaster when the general public is
excluded. %

In balancing the substantial governmental interest in .

maintaining order and discipline in penal institutions with
freedom of the news media, the Court ruled that the Con-
stitution did not impose “upon government the affirmative

%14 at 832.
49 Id.
50 Id.

to press interviews.” Id. at 832.

duty to make available” to the news media “sources of in-
formation not available to members of the public
generally.” % From the perspective of the Court, security of

. penal institutions was a weighty, legitimate policy objective:

When, however, the question involves the entry of peo-
ple into the prisons for face-to-face communication
-with inmates, it is obvious that institutional considera-
tions, such as security and related administrative
problems, as well as the accepted and legitimate policy
objectives of the corrections system itself, require that
some limitation be placed on such visitations. So long
as reasonable and effective means of communication
remain open and no discrimination in terms of content
is involved, we believe that in drawing such lines, pns-
on officials must be accorded latitude. ¥

To this end, “reasonable time, place, and manner” re-
strictions on the news media were “‘necessary to further
significant governmental interests.”’*® ‘“‘The nature of a
place, the pattern of its normal activities, dictate the kinds
of regulations of time, place, and manner that are reasona-
ble.”® In determmmg that “security considerations are
sufficiently paramount in the administration of the prison to
justify the imposition of some restrictions” on the news me-
dia, %° 'the Court clearly established that there is no
absolutist foundation for the first amendment; the news me-
dia has no “unrestricted right to gather information.” ¢!

In Houchins v. KQED, Inc.,% the Court reaffirmed its
reasoning in Pell. In holding that the Sheriff of Alameda
County, California could deny a local television and radio
broadcasting station access to a county jail for the purpose
of investigating the suicide of an inmate and the allegedly
abject conditions in the jail, Chief Justice Burger, joined by
two of the seven members of the Court who participated in
the decision, expressed the view that “there is no discerni-
ble basis for a constitutional duty to disclose, or for
standards governing disclosure of or access to information”

st Id. at 831. The tragedy was viewed by prison officials “as the climax of mountmg disciplinary problems caused, in part, by its liberal posture with regard

521t should be noted that the Court did not view the regulation as a restriction on the inmates freedom of speech given their alternative channels of commu-

nication with the press. Id. at 823-26.
S31d. at 833.

34408 U.S. 665 (1972).

35 pell, 417 USS. at 834 (cmng Branzburg v. Haynes, 408 U S. at- 684 (emphasls added). Our terrorist scenario would probably be analogous to a potentlal

«disaster.”
3614, at 834-35.

$1d. at 826 (citing the phrase *“prison officials must be accorded latitude” from Cruz v. Beto, 405 U.S. 319, 321 (1972)).

38 Grayned v. City of Rockford, 408 U.S. 104, 105 (1972); Adderley v. Florida, 385 U.S. 39, 46—48 (1966); Cox v. Louisiana, 379 U.S. 536, 554-55 (1965),
Poulos v. New Hampshire, 345 U.S. 395, 398 (1953); Cox v. New Hampshire, 312 U.S. 569, 575-76 (1941).

%9 Grayned, 408 U.S. at 116.
0 pell, 417 U.S. at 827.

61 Id. at 834 n.9. (citing Chief Justice Warren in Zemel v. Rusk, 381 U.S. 1, 17 (1965). Chief Justice Warren had stated:
[T]here are few restrictions on action which could not be clothed by ingenious argument in the garb of decreased data flow. For example, the prohibi-
tion of unauthorized entry into the White House diminishes the citizen’s opportunities to gather information he might find relevant to his 'opinion of the
way the country is being run, but that does not make entry into the White House a First Amendment right. The right to speak and publish does not

carry with it the unrestrained right to gather information.
Id. at 16-17. .

62438 U.S. 1 (1978).
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within-governmental control. $* . Although the Court ac-
‘knowledged that the news media acted as the “eyes and
‘ears” of the public and was a '‘powerful and constructive
force,” contributing to needed reform,® the Court rea-
soned that the media’s function had to be weighed against
‘the important governmental interest to be advanced. In
analogizing security at a penal institution to that of a hos-
tage-terrorist situation, the SJA should carefully examine
‘Pell and'Houchins for the proposition that the exigencies of
a hostage-terrorist incident far outweigh the news medla s
qualxﬁed need for face-to-face interviews.

The Authonty of the Installatlon Commander

A strong line of Supreme Court cases and commentaries
supports the concept that an installation commander has
“inherent authority” and ‘“historically unquestioned pow-

r to .control access to the installation. % In applying a
"deferential analysis to the military installation in the con-

other concerns, pale before this central principle. The
. installations on which our military materiel is stored;
~our weapons systems are developed, and our soldiers,
sailors, marines and airmen are trained and exercised
must be preserved for the uses to which they are law-
“ fully dedlcated The focus of installation commanders
must be to channel human and material resources to
the m111tary mission.

In an on-post terrorist mcndent the pnmary mlhtary mis-
sion would be mounting effective counterterrorist
operations and maintaining installation safety and security.
An aggressive news media could jeopardize this mission.
Given the Supreme Court’s deference to the installation

commander’s “inherent authority” to reasonably regulate

the exercise of first amendment freedoms during peacetime,
it should be evident that the deference would be enhanced
during a terrorist incident. Although not rising to the level

text of the exercise of first amendment freedoms, the Court
has consistently articulated that a military installation is
not .a public forum.% In recognizing *“the special constitu-
tional function of the. military in our national life,” the
Court has firmly established the. principle that the primary
function of a military installation is to *“provide for the
common defense” by prcparmg and training soldiers “to
fight wars should the occasion arise,” not to provide a pub-
lic forum.

of actual war, a terrorist incident does appreciably cross the
peacetime threshold.

" A terrorist incident on a military installation not only
threatens soldiers, but also their dependents. Every aspect
of order and security on a military installation could be
dramatically jeopardized by a terrorist incident. According-
ly, an installation commander’s authority under such
circumstances would be extraordinary and pervasive. Tem-
porary and reasonable restrictions, such as curfews and
identification checks on soldiers as well as dependents
would be appropriate. If necessary, the installation com-
mander apparently has the authority to close the

-~ Two military commentators have captured the essence of
the Court’s judicial deference to the military mission:

' The primacy of the military mission is, and must be, at
the core of the military persona. All other issues, all

63 1d. ot 14, Although recognizing that the news media and the govemment each have “special, crucial functions, each complementing” the other, Chief
Justice Burger pointed out that sometimes they conflict. Id. at 8-9. When they conflict, “there is no constitutional right to have access to particular govern-
ment information, or to require openness from the bureaucracy.” Id. at 14 (Burger, C.J., citing Pell, 417 U.S. at 834 at n.9). .

® Id. at 8. “[Ulntil the political branches decree otherwise, as they are free to do, the media have no special right of access to the Alameda County Jail
different from or greater than that accorded the public generally.” Id. at 6 (emphasis added). In light of this rationale, whether Congress could pass a federal
law limiting news media access in certain contexts, for example our terrorist scenario, remains to be seen.

65 See United States v.’ Albertini, 105 S. Ct. 2897 (1985) (a bar letter remains in effect even when an installation temporarily opens its gates to the public);
Greer v. Spock, 424 U.S. 828 (1976) (installation commander has power to summarily exclude civilians who seek entry to make political speeches and dis-
tribute leaflets on the installation); Cafeteria & Restaurant Workers Union v. McElroy 367 U.S. 886 (1961) (installation commander has broad authority to
exclude civilians from the installation for security reasons); Cruden & Lederer, The First Amendment and Military Installations, Det. C.L. Rev. 845 (1984)
[hereinafter cited as Cruden & Lederer]; Lieberman, Cafeteria Workers Revisited: Does the Commander Have Plenary Power to Control Access to His Base?
25 JAC I. 53 (1970); Stine, Base Access and the First Amendment: The Rights of Civilians on Military Installations, 18 A.F.L. Rev. 18 (1976); Zillman &
Imwinkelreid, The Legacy of Greer v. Spock: The Public Forum Doctrine and the Principal of the Military’s Political Neutrality, 65 Geo. LJ. 773 (1978) It
shiould be noted that neither the Supreme Court nor the various commentators have mentioned freedom of the press in their analysis of the exercise of first
amendment rights on a military installation.

66 For an examination of the Supreme Court’s public forum cases, see Note, A Unitary Approach to Claims of First Amendment Access to Publicly Owned
Property, 35 Stan. L. Rev. 121 (1982). In Greer v. Spock, 424 U.S. at 838, the Court expressly held that military installations were not public fora. Public
forum and right to access appear to be dichotomous doctrines that have been considered by the Court in this context. For an analysis of the right of access
doctrine, see M. Franklin, Mass Media Law: Cases and Materials 348-426 (2d ed. 1982); W. Van Alstyne, Interpretations of the First Amendment 55-57
(1984); Lewis, A Public Right to Know About Public Institutions: The First Amendment as a Sword, 1980 Sup. Ct. Rev. 1; Note, The First Amendment Right
to Gather State-Held Information, 89 Yale L.J. 923 (1980); Note, Press Access to Government-Controlled Information and the Alternative Means Test, 59 Tex.
L. Rev. 1279 (1981). See Globe Newspaper Co. v. Superior Court, 457 U.S. 596 (1982) and Press Enterprise Co. v. Superior Court, 104 8. Ct. 831 (1984) for
the Court’s most recent articulations of the right to access doctrine, At least one zealous proponent of the right of access doctrine has acknowledged that
national security is overriding. See Emerson, Legal Foundations of the Right to Know, Wash. U.L.Q. 1, 17°(1976). Apparently this commentator would view
our scenario—the seizure of a nuclear weapons storage site—as one that would outweigh freedom of the news media. .

67 Greer v. Spock, 424 U.S. at 837-38. One noted constitutional scholar has distinguished between “semi-public forums” — schools and libraries — and

“government institutions doing the people’s business but not performing speech-related functions at all” — such as hospitals, jails, and military installations.
In the latter, he concludes that the “Supreme Court’s position is that government may exclude even peaceful speech and assembly which interferes, instru-
mentally or symbolically, with the function of the government institution.” Tribe, supra note 33, at 690, Contra Yudof, When Governments Speak: Toward a
Theory of Government Expression and the First Amendment, 57 Tex. L. Rev. 863, 886-87 (1979). Yudof takes the view that there should be a "presumptlon
of access” to military bases.

%8 Cruden & Lederer, Supra note 65, at 846. The commentators “caution against a constitutional analysis that would define military 1nstallatxons as pubhc
forums, creating Hyde Park corners in places historically reserved for national defense.” Id. at 869.
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-installation and any public hlghways which cross the
installation.

“Seen in the foregoing perspective, an installation com-
mander would 'have greater powers to regulate the" ‘hews
media during a terrorist incident than durmg normal opera-
‘tions.’ Exigent circumstances- may require extraordinary
measures. In the January 28, 1986 space shuttle tragedy,
NASA officials “impounded the cameras and film of news-
media photographers in the search for helpful evidence” as
to the cause of the loss of seven astronauts and the two bil-
lion dollar space vehicle.” Apparently this impoundment
would pass constitutional muster under the national securi-
ty exception articulated in New York Times Co. The space
shuttle incident serves to underscore the apparent authority
that government officials would have during a bona fide na-
tional emergency.” Virtually any terrorist incident on a
military installation, no matter how serious, couldtrigger
this national security exception. This is due to the nature of
a military installation. Given the fact that the Supreme
Court: has consistently ruled that the primary function of a
military installation is to “provide for the common de-
fense,”’ 7 any disruption of that function would affect
national security to some degree. Unlike a-terrorist incident
in a city that would primarily only affect that city’s securi-
ty, a terrorist incident on any ‘military installation would
cause a concomitant degradation-of national security.

- In Pell, the Supreme Court deemed the security of penal
institutions to be a weighty, legitimate policy objective that
far outweighed the freedom of the news media. ™ Certamly
in a terrorist incident the Supreme Court would view the
security of a military installation as an even greater policy

objective that far outweighed the freedom of the news me-
dia. In Pell, the Court ruled that penal institutions could
place “reasonable time, place, and manner” restrictions on

sthe news media to further security.” Because it is official

Army policy that “news media representatives receive time-
ly, accurate information regarding terrorist incidents and
other major disruptions on installations,”?* a news media
center would have to be established during a terrorist inci-
dent.’® An unrestricted news media could hinder
counterterrorist-operations and unintentionally .aid ter-
rorists. Under the Pell rationale, the installation
commander could impose “reasonable time, place and man-
ner” restrictions on the news media at the news media
center. If a photographer or journalist violated these restric-
tions, he or she could be temporarily detamed or h.lS or her
camera or film cou]d be seized.

The Internal Secunty Act is7’ another possible basis for
such action by the installation commander. Under this act,
the installation commander could issue orders that provide
for the “safeguardmg” of the installation “against destruc-
tion, loss, or-injury by accident or enemy action, sabotage
or other subversive actions.”””® A terrorist incident is analo-
gous to sabotage or other subversive actions. Thus, under
this act, an installation commander could issue orders that
placed reasonable restrictions on the news media.” Viola-
tions of such orders would constitute a misdemeanor. ®

As the persons “responsible for the maintenance of law
and order on their installations,”? installation com-
manders have “inherent authority and responsibility to
maintain order, security, and discipline necessary to assure
the proper functioning of their command.”® A news media

69 The Judge Advocate General of the Army has expressed this opinion in DAJA-AL 1982/2479, 24 Aug. 1982, digested in The Army Lawyer, Apr. 1983,
at 21. Although such opinions are only advisory in nature, there are several arguable bases for this authority. First, the Terrorism MOU, supra note 2, pro-
vides that, until the FBI SAC arrives, “the installation commander is responsible for the maintenance of law and order on a military reservation and may
take such immediate action in response to a terrorist incident ‘as may be necessary to protect life and property.” Second, “military commanders have inher-
ent authority and responsibility to maintain order, security and discipline necessary to assure the proper functioning of their command.” Dep’t of Army,
Reg. No. 210-10, Installations—Administration, para. 2-14 (12 Sept.-1977) [hereinafter cited as AR 210-10]. Third, a strong line of Supreme Court cases
defers to the “historically unquestioned power” of the installation commander. See Supra note 65. Finally, section 21 of the Internal Security Act of 1950 (50
U.S.C. § 797 (1982)) permits the installation commander to issue orders that provide for the “safeguarding” of the installation “against destruction, loss, or
injury by accident or enemy action, sabotage or other subversive actions.” Clearly, closing the installation and any public highways that cross it would be an
effective and reasonable measure to “safeguard” the installation. See also United States v. Aarons, 310 F. 22d 341 (2d Cir. 1962), where the court upheld the
order of a commander of a Coast Guard District that restricted access to a harbor during the launching of a submarine.

70 William J. Broad, New York Times News Service, Jan. 30, 1986. The news media has yet to constitutionally challenge this lmpoundment.
71 See Forkosch, Supra note 9, for one view of government powers in relation to the first amendment during a national emergency.

72 Greer v. Spock, 424 U.S. at 837-38. ’

73 Pell v. Procunier, 417 U.S. at 556-57.

74 Grayned v. City of Rockford, 408 U.S. at 116.

75 AR 190-52, para. 2-3c. This regulation further states:
Since publicity is often a principal objective of terrorists, public affairs plays a key role in counterterrorist efforts. Public reaction to terrorist incidents is
‘formed by what the public sees and hears through the media, and that reaction will continue well after the end of the terrorist incident. Therefore,
during the monitoring period and execution phase, the objective of public affairs is to limit the media exposure that terrorists seek and to communicate a
calm, measured, reasoned reaction on the part of counterterrorist decision makers. Care must be taken to focus attention away from the preparation and
deployment of counterterrorism forces and tactics. ,

Id. at para 2-3 (emphasis added).

76 Id. at para 2-3c. “The idea of a press poll has already been tested twice as an approach to solving the practlcal operational problem.” Zilain, The Military
Versus the Media: Easing the Tension, Army, Feb. 1986, at 13.

77 Internal Security Act of 1950, 50 U.S.C. §§ 781-826 (1982).
7850 U.S.C. § 797 (1982).

79 Given the broad context of the statute, it “appears to apply not only to regulations tied to the protection of sensitive Government property but to any
regulation which protects the installation.” Dep’t of Army, Pam No. 27-21, Military Administrative Law, para. 2-15 (1 Oct. 1985) [hereinafter cited as DA
Pam 27-21]. In a terrorist incident, safety of news media personnel and counterterrorist operations would be a primary concern. To avoid claims under the
Federal Tort Claims Act, 28 U.S.C. §§ 26712680 (1982), news media personnel should be asked to sign “hold harmless agreements.” .

8050 U.S.C. § 797(a)(1982).
81 DA Pam 27-21, para 2-19a (citing AR 210-10, para. 2-9).
824
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helicopter that:violated an ‘installation’s air space during a
terrorist incident could hinder counterterrorist ‘operations,
endanger the lives of hostages, and threaten installation se-
‘curity. Pursuant to his *‘inherent authority and
‘responsibility” to maintain order and security, the installa-
tion commander, ‘under the Internal Security Act, could
designate the entire installation as a “restricted area” dur-
ing a terrorist incident. * ‘Once declared a “restricted area,”
the following sign or notice would be posted at gates and
'other appropnate places on the installation:

All persons. and vehicles entering herein are liable to
search. Photographing or making notes, drawings,
. maps, or graphic representations of this area or its ac-
tivities are prohibited unless specifically authorized by
the Commander. Any such material found in the pos-
session of unauthonzed persons will be confiscated. *

In light of thls authonty, the mstallatlon could take rea-
sonable measures to prevent the news media helicopter
from flying near the terrorist incident. * Not only could the
installation commander declare the installation a “restrict-
ed -ared” but he could, if necessary “to protect classified
defense information, and [Department of Defense]: DOD
equipment or materiel,” also establish a “National Defense
Area” (NDA) in the area surrounding the installation.
Such a declaration would temporarily place “non-Federal
lands under the effective control of DOD.”# Under this
authority, an installation commander could “deny access to
the NDA™ and “remove persons who threaten the orderly
admiinistration” of the NDA.* Accordingly, even if a news
media helicopter never violated an installation’s airspace
but flew on the periphery of an installation’s boundary with
a civilian community, the installation commander, pursuant
to his declaration of an NDA, could take reasonable mea-
sures to prevent the helicopter from filming the on-post
terrorist site. In ‘sum, once an installation commander
designates the installation as a “restricted area” or the sur-
rounding community as an NDA, the news media could
_not photograph or report from the air or the ground any-

thing about the installation without the express permission -

of the installation commander. The detention of news me-
dia personnel and the seizure of their cameras and film
would be legally justified pursuant to this authority, if they
failed to comply.’

_Finally, a brief analysis of United States v. Albertini, 8
the Supremé Court’s most recent case on the authority of
the installation commander, may provide yet another basis

for the installation commander to exercise control over the
news media during a terrorist incident. Albertini was con-
victed before the United States District Court for the
District of Hawaii for illegal entry onto Hickam Air Force
Base in 1981 after having received a bar letter from the
commanding general in 1972.% Although the bar letter was
nine years old and Hickam Air Force Base had opened its
gates to the public for its annual “open house” for Armed
Forces Day, Justice O’Connor, speaking for six members of
the Court, stated that a military installation “is ordinarily
not a public forum for first amendment purposes even if it
is open-to the public.”®! The reasonable basis for the bar
letter in 1972 “did not become less weighty” in 1981 “when
other persons were allowed to enter the base.” %2 In dictum,
the Court discussed a “substantial government interest” test
for the exercise of first amendment freedoms on military in-
stallations. The thrust of the test was than an “incidental
restriction” on the exercise of first amendment freedoms
could be “no greater than is essential to the furtherance” of
an “important or substantial governmental interest.””
Such a test is similar to the one found in New York Times
Co. and Pell: reasonable restrictions on the news media are
constitutional if those restrictions promote a significant
governmental interest, such as security. In the context of

‘our scenario, the detention of news media personnel, sei-

zure of cameras, and exclusion of the media helicopter from
the terrorist site, if the need should arise, would probably
find support under this dictum test. Arguably, none of these
restrictive measures would be “greater than” that which is
“‘essential to the furtherance” of installation security during
a terrorist incident.

_ Conclusion—Avoiding the Constitutional Collision

An on-post hostage-terrorist incident could cause a
unique military-news media clash. Before the arrival of the
FBI special agent-in-charge, the SJA’s legal advice to the
installation commander on how to deal with the news me-
dia would be critical. Accordingly, this article has
attempted to provide an SJA with a viable constitutional
and statutory framework for advising the installation com-
mander during a terrorist incident. Although the news
media acts as the nation’s “eyes and ears,” it does not have
an “unrestricted right to gather information,” particularly
during a terrorist incident. Pursuant to furthering the sig-
nificant governmental interests of security, safety, and
counterterrorist operations, the installation commander

83 “When conditions warrant, commanders of Army installations will designate restricted areas in writing to protect classified defense information or safe-
guard property or material for which they are responsible.” Dep’t of Army, Reg. No. 19013, The Army Physical Security Program, para. 6-3a (20 June
1985) (emphasis added) [hereinafter cited as AR 190-13]. This regulation superseded Dep’t of Army, Reg. No. 380-20, Security—Restricted Areas (15 Mar.
1982). Section 21 of the Internal Security Act of 1950 (50 U.S.C. § 797 (1982)) gives the commander. this authority,

8 AR 190-13, para. 6-4c.

85 “When required, adequate physical safeguards will be installed to deter entry of unauthorized persons into the restricted area.” AR 190—13 para. 6-3d.
For example, installation air traffic controllers could warn news media helicopters not to cross the restricted area or dispatch aircraft to escort the helicopter

away from the area.

86 AR 190-13, para. 6-5a.
8 Id. at para. 6-5b.

88 1d. at para. 6-5d.-

¥ 10s.8. Ct 2897 (1985).

90 The statutory authority of the installation commander ‘to issue bar letters and exclude individuals from thc installation is 18 U.S.C. § 1382 (1982)

91 Albertini, 105 S. Ct., at 2904.
92 1d. at 2906,
9 Id. (cifing United States v. O'Bnen. 391 U.S. 367, 377 (1968)).
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cotild impose reasonable restrlctlons on an aggresswe news‘

medla

Our scenario posed several specific questions. Barrmg a
dramatic reversal by the Supreme Court or new Tegislation ®

by Congress, the SJA could conﬁdently posit his advice to
the mstallatnon commander on Pell for denial of interviews
with the terrorist; on New York Times Co., Pell, the Inter-
nal Secunty Act, inherent authority, and the dictum test in
Albertrm for the detention of news media representatives,
selzure; of cameras and film, and exclusion of news media

helicopters from the vicinity of the terrorist site; and on.
Nixon for the delay of live television broadcasts. As long as’
the Supreme Court and Congress continue to recognize the
special status of mxhtary installations, the installation com-
mander, acting in good faith and within the foregoing
constitutional and statutory . framework, should be able to
take effective measures to restrict the news media in a do-
mestic -terrorist incident if the need should ‘arise. A
constltutronal collision can be avorded '

A Legal Guide to Provfiding Army Assistance to Local Communities ‘

Major Michael D. Hockley
Instructor. Admrmstratlve & Civil Law Dzvlsion, TJAGSA

. Introduction

Local communmes often- request assistance from the
Army in a variety of ways, including disaster relief, emer-
gency assistance, the loan of equipment and personnel for
community projects, and Army participation in.community
events. In reviewing such requests for legal sufficiency, a
judge advocate must refer to a number of unrelated sources
of regulatory authority. A ‘practitioner may spend more
time determining which regulations ‘to consult than inter-
preting them. This article is designed to serve as a reference
tool in providing installation level legal advice in this area.'
It contains a discussion of the various types of support the
Army can provide, along with practice tips for use in con-
ducting legal reviews of support requests.

Requests for support will normally fall under one of the
following categories of programs: disaster relief;? other
emergency programs;’ the Army Domestic Action Pro-

examines these programs, descnbmg thelr scope and
appllcatlon

Programs ’Available k

Dlsaster Rehef

It is Arrny policy to “‘assist civil authontles, recogmzed
relief agencies, and Federal agencies charged with disaster
relief” in the event of major disasters or emergencies.® Do-
mestic’ assistance may be provided where directed by
higher authority® or where a serious emergency requlres an
immediate response to save life or property.® A major dis-
aster refers to any natural or man-caused occurrence '
which, in the opinion of the President, causes damage of
such magnitude to warrant disaster assistance under the.
Disaster Relief Assistance Act of 1974.1 A serious emer-
gency 2 is any natural or man-caused occurrence requiring

gram;* or community relations.® The following section- federal supplementation of state and local efforts to save

*This article is basedupon a paper written in satisfaction of the Writing for Publications course of the 33d Judge Advocate Officer Graduete Course.

1 The purpose of this paper is to serve as an aid for the installation practltloner references cited will be primarily those available at an mstallatlon There-‘
fore, most citations will be to Army Regulations.

2 Dep’t of Defense Directive No. 3025.1, Use of Military Resourees During Peacetime Civil Emergencies within the United States, its Territories, and Pos-
sessions (May 23, 1980) [hereinafter cited as DOD Dir. 3025.1]; Dep'’t of Army, Reg. No. 500-60, Disaster Relief (1 Sep. 1981) [hereinafter cited as AR
500-60].

3Dep’t of Army, Reg. No. 5004, Military Assistance to Safety and Traﬂic (MAST) (15 Jan. 1980) [hereinafter cited as AR 500~4]; Dep’t of Army. Reg.
No. 420-90, Fire Protection (1 Feb. 1985) [hereinafter cited as AR 420-90]; Dep't of Army, Reg. No. 500-2, Search and Rescue (SAR) Operauons (15 Jan.
1980) [hereinafter cited as AR 500-2].

4Dep't of Army, Reg. No. 28-19, Department of the Army Domestic Actlon Program (1 May 1975) (C1, 30 Sep 1976) [heremafter cited as AR 28—19 (Ct
1976)

S Dep’t of Army, Reg. No. 36061, Community Relations (15 Nov. 1980) {C1, 1 Mar. 1984) [hereinafter cited as AR 360—61 (Cl 1984)].
6 AR 500-60, para. 2-1b.

7 For disaster relief purposes, “domestxc" refers to the United States, its temtoncs, and. possessions. DOD Dir. 3025.1, para. Cl and AR 500-60 para. A-8.

The scope of this paper is limited to domestic community services that the Army can provide. The provision of foreign disaster relief is addressed in AR

500-60, Chapter 7, and Dep't of Defense Directive No. 5100.46, Foreign Disaster Relief (Dec. 4, 1975).

8 AR 500-60, paras. 2-1b, 2-10b.

? AR 50060, paras 2-1f, 2-10.

10 AR 500-60, para. A-11. A major disaster is
[alny hurricane, tornado, storm, flood, high water, wind-driven water, tidal wave, tsunami, carthquake, volcanic eruption, landslide, mudsllde, snow-
storm, drought, fire, explosion, or other catastrophe in any part of the United States which, as determined by the President, causes severe and |
widespread damage sufficient to warrant major disaster assistance under the Disaster Relief Act of 1974.

114, 42 U.S.C. §§ 5121-5189 (1982) [hereinafter cited as the Disaster Relief Act].

12 AR 50060, para. A—4. An emergency is any of the occurrences noted in the definition of major disaster “which requires Federal emergency assistance to
supplement State and local efforts to save lives and protect property, and public health and safety or to avert or lessen the threat of a disaster.” Id. o
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- lives and protect property, public health and safety, or to
- feduce or avoid the threat of a disaster.

Under the Disaster Relief Act it is national policy to
prov1de supplemental assistance to state and local’ govern-
ments “to alleviate the suffering and damage that result
from civil emergencies.” " ‘To accomplish this, a national
‘network has been established to respond to such emergen-
cies. It is controlled by the Director of the Federal
‘Emergency Management Agency (FEMA), who directs and
coordinates Federal involvement in. emergency or disaster

relief. ¥ When the President declares a major disaster or

emergency, the FEMA Director has the authority to direct
any Federal agency to provide assistance to state and local
govérnments. > This assistance can include personnel,
equipment, supplies, facilities, or other resources. 'S

~ Military assistance will normally be prov1ded only under
the following conditions: when the situation is so severe and
widespread that it exceeds the response capacity of state
and local governments; when the required support is not
commercially available; and when a reimbursement com-
mitment is made by the requesting authorities.!”."An
important restriction on the support that can be rendered is
that “use of military resources in civil emergency relief op-
erations will be limited to those resources that are not
immediately required for the exécution of the primary mili-
‘tary mission.”” '* Finally, commanders must ensure that

-~ military personnel participating in “disaster relief do not
enforce or execute civil law in v1olation of the Posse Com-
mitatus Act.” 1° : : e :

The key to rev1ewmg “assistance requests where there is a
presidentially declared emergency or major disaster is that
it will be prov1ded “only as directed by higher authority.” 20
The decision to provide such support cannot be made locally,
A pres1dentially declared emergency or major disaster does
not constitute a blanket authorization to respond to local
requests for assistance. Relief may be provided only when
directed through proper command channels.?!

Where an emergency requires an immediate response, the
decision to provide relief is made locally. When “a serious
emergency or major disaster is so imminent that waiting for

B DOD Dir. 3025.1, para. D1.
14 AR 500-60, para. 1-5b (1).
15 Id

18 AR 50060, para. 2-12a.

17 AR 50060, para. 2-1b.

18 AR 500-60, para. 2-1c.

instructions from higher authority would preclude effective
response,” 2 the local commander may do what is required
“to save human life, prevent immediate human suffering, or
lessen major property damage or destruction.” 2 The com-
mander is required to report the action being taken to
higher authority as soon as practicable. If it is necessary to
provide continued support or the support requirement is be-
yond the local commander’s resources and capabilities,
guidance will be requested through command channels. %
Due to the need to act quickly, support will not be demed

(or delayed) pending execution of a reimbursement commit-.

ment by the requestor.?® Where disaster relief requests do
not meet these criteria, the requestor should be advised to

‘send the request through state or federal authorities to the

Department of Defense. ¢

To determine whether the‘re is an imminent serious con-
dition, consider the probable impact of a delayed response.

If delay will result in an increased threat to the safety of

human lives (or increased suffering) or in great destruction
or damage to property which could have been prevented or

reduced by an immediate response, then providing relief

under this exception is authorized. Each request is fact spe-
cific. Based on the humanitarian intent of this exception,
closecalls should be resolved in favor of providing relief
where mission requirements permit

Other Emergency Programs

A small group of programs authorize spec:ﬁc types of

“emergency services. They can be loosely categorized as.

“other emergency programs.” These includé medicalassis-
tance, fire protection assistance, and-emergency search
assistance. Separate Army regulations govern each . of these
programs. ¥’ S

Military Assistance to Safety and Traffic (MAST) The
MAST program is a federal interagency effort to provide
Department of Defense (DOD) personnel, equipment, and
supplies to respond to serious medical emergencies in desig-
nated civilian communities. 2 Support may be provided for
the evacuation of accident victims, the interhospital transfer

_ of patients, the transport of key medical personnel, or blood

19 AR 50060, para. 2-1e. In certain situations, the Army may provide limited civil law enforcement assistance. For mformation conceming such support
see Dep't of Army, Reg. No. 500—51 Support to Civilian Law Enforcement (1 Aug 1983)

2 AR 500-60, para. 2-10.

2111 the Continental United States (CONUS), the Commanding General, United States Forces Command (CG, FORSCOM) has been delegated the author-
ity to act as the DOD Executive Agent for the conduct .of disaster relief. AR 500-60, para. 2-11b. Orders to prowde disaster relief should originate from

FORSCOM Headquarters.
22 AR 500-60, para. 2-1f.
B4,
24 Id.

25 AR 500-60, para 2-1f The Army will not ultimately *“pick up the tab” in these situations. Disaster relief is not part of the Army’s normal missmri. nor

are disaster relief funds programmed into the Army’s budget. When the cost of Army assistance exceeds normal operating costs, the Army “will bill the /

recipient of the military assistance directly.” AR 500—60 para. 5-10a. For guidance on billing procedures, see AR 500—60 chapter 5.

26 AR 500-60, para. 2-17b.
?7See AR 500-4, AR 420-90, and AR 500-2, respectively.
2';AR 500—4 para. 3a.
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-of human ‘organ transfer. The program is intended to pro-
vide .interim emergency medical support until -civilian
sérvices ‘can be established.?® Units involved in MAST sup-
port will provide air medical evacuation crews and
equipment (helicopters, crews, and associated medlcal per-

. sonnel and equipment). ¥ -

) MAST support is prov1ded as part of an organizational
structure that is ‘already in place, normally based on a for-
~ mal memorandum of understanding or other agreement. *!
‘Where civil or. commercial ground or air ambulance
services are operating in a geographic area covered by a
MAST program, a letter of agreement must be negotiated
' between state and/or local officials and those commercial
operators; the local military commander must be a signato-
ry to the agreement. 2 Legal review of requests for MAST
support should include ensuring that the letter of agree-
ment complies with the MAST regulation. - :

" Fire Protection Assistance. Providing fire protection as-
‘'sistance to local communities is similar to the MAST
. program in that there will normally be an agreement for
furnishing mutual firefighting aid already in place. The fire
protection regulation*® authorizes the installation com-
mander to exercise the Secretary of the Army’s statutory
‘authority * to enter into reciprocal agreements with
firefighting organizations in the vicinity of the installa-
tion. 3 The sample Mutual Aid Agreement provided in the
regulation meets all statutory requirements regarding reim-
bursement for services, the respective liability of parties,
and so forth. ¥ The agreement must be personally executed
by:the installation commander and an authorized represent-
ative of the local firefighting organization.3’ These
agreements must be reviewed every two years and updated
as required. ¥ '

-"Where there is no formal agreement, the installation
commander (or his or her designee) may, when deemed to
bein.the United States’ best interests, authorize emergency
help to “put out fires and to save life and property from fire

¥4

7 ,
3 AR 5004, para. 4b.
32 AR 5004, para. 4f.
3 AR 420-90.
34 AR U.S.C. § 1856a (1982).
33 AR 420-90, para. 2-9a.
3 AR 420-90, fig. 2-1.
AR 420—90 para. 2-9e.
38 Id
3% AR 420-90, para. 2-10a.
40 AR 420-90 para. 2-10b.

in the vicinity of the installation.”¥ Additionally, emergen-
cy help may be authorized to fight fires outside the
immediate vicinity of the installation based on previously

discussed disaster relief standards.«

In conducting a legal review, ensure that any reciprocal
agreement in effect complies with regu]atory requirements
by comparing it with the sample in “the regulation. Each
agreement should be properly updated (at least every two
years) and executed. If there is no agreement in effect, en-
sure that the commander’s designee is aware of the
restrictions on providing emergency assistance. Review the
installation planned fire protection program. 4! If it does not
include guidance for providing emergency assistance

.outside the installation, suggest that it be amended to in-

clude such guidance.

Search and Rescue Operations. Army equipment and
personnel may also be used to assist civil authorities in sup-
port of search and rescue (SAR) operations within CONUS
during peacetime. 2 In addition to providing SAR support
for their own operations, the United States Armed Forces
have “traditionally accepted . . . a moral and humanitarian
obligation to aid nonmilitary persons and property in dis-
tress.” *** Local commanders have the authority to conduct
SAR missions in support of military operations. # Also,
where an “imminent serious condition” % requires an im-
mediate response, or “Federal Aviation Administration
(FAA) air traffic control agencies request in-flight Army
aircraft to provide immediate assistance to aircraft in dis-
tress,” * the local commander may authorize SAR support.
Other requests for SAR assistance from civil authorities
should be referred to the Air Force Rescue Coordination
Center, 4’ the single federal agency responsible for coordi-
nating SAR activities in CONUS. 4

Other SAR assistance cannot be locally authorlzed
FORSCOM must task the local command. ¥ Installatlon
commanders must designate one primary and two alternate

41 Each installation is required to implement a “planned fire protection program.” AR 420-90, para. 1-5¢ (2).

42 AR 500-2, para. 1.
43 AR 500-2, para. 4a.
44 AR 50-2, para. 4b.

~ 45“An incident which is of such gravity as to require i lmmedlate assistance to save human life, prevent immediate human suﬂ'ermg. or mitigate destructlon

_or damage to property.” AR 500-2, para. 3b.
46 AR 500-2, para. 4c. .
4114,

48 AR 500-2, para. Sa (1).
49 AR 500-2, para. 5d(1).
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installation SAR coordinators and publish local SAR stand-
ing operating procedures (SOP).* Army assistance will
normally be in the form of aircraft and crew for a wide va-
riety of missions, including the aerial drop of emergency
medicine and supplies, the aeromedical evacuation of sick
and injured personnel, the rescue of stranded personnel
mght operation illumination, and reconnaisance.' The re-
covery of human remains is considered the responsibility of
civil authorities. Army assistance in the recovery of human
remains will be rendered only with Headquarters, Depart-
ment of the Army (HQDA) approval.’? Army SAR
assistance will terminate when the SAR objec't is recovered,
the appropnate authority terminates the mission, or milita-
1y mlssron reqmrements preclude further assistance. ¥

The installation practmoner should ensure that the com-
mander has designated a primary and two alternate SAR
coordinators and published a local-SAR SOP. The SOP
should include guidance concerning the conditions wherem
a local commander may authorize assistance.

The previous programs involved both humamtanan and
emergency considerations. The remaining programs apply
to providing’ support m non- emergency/llfe threatmg
situations.

Department of the Army Domestlc Action Program
(DADAP)

The thrust of this program is to authonze and encour-
age the use of the human and physical resources of the
Department of the Army for the continued betterment of
socxety 34 It is geared to support projects which benefit

“the disadvantaged of the civilian community.” **. Sponsors
of domestic action projects may include local, state, or fed-
eral agencies, pnvate associations, or civic organizations. %
Army participation is prohibited, however, where a project
selectively benefits or favors a private individual, group,
corporation, commercial venture, or.political group. ¥

%0 AR 500-2, paras. 5d(2), 5d(3).
STAR 500-2, para 7.

- In reviewing a request for DADAP support, a number of
regulatory restrictions must be considered. .Because-a
project may not be undertakén which will “conflict with
private enterprise or compete with the civilian labor
force,” ¢ the sponsor should include in its written request
for Army participation documentation of coordination with
interested local labor groups and businesses.’® Although
mxhtary units and individuals are authorized to advise, as-
sist, and support the plannmg 'of these pro_]ects,‘O the
pro_lect sponsor should have primary responsnblllty for plan-
ning, initiating, and sustaining a project.® 'Community
participation should normally be a prerequ1s1tc to Army
partncxpatlon & Army partlclpatlon must be “without dero-
gation of the military mission.”$* Participants in_ the

DADAP *“may not be used in any manner to enforce local‘
law, statutes, or ordinances.” %

This program is decentra‘llzed 8 which. gives com-
manders the “widest flexibility” for involvement in light of
“mission requ1rements and commumty circumstances.””
Entire units or elements of units may participate if it is in
conjunction with unit training, the training contributes to
the unit’s readiness mission, no funds are expended in ex-
cess of programmed training funds, and the project is
within the unit’s capabilities to perform. " Reimbursement
must be obtained for costs not attributable to the trammg
function.

Pro_]ect sponsors should be strongly encouraged to
purchase liability 'insurance and sign a:release and -hold
harmless agreement in favor of the United States. ®: Army
part1c1patlon should not be conditioned on the procurement
of insurance or a release agreement, however W

'A commander has more ﬂexlblhty in provrdmg ‘assistance
under this program than the others. In assessing a project,
four key questions must be answered: (1) Does it aid the
disadvantaged? (2) Are the noncompetition requirements
met? (3) Will training benefits enhance unit readiness? and

I
i

52 AR 500-2, para. 6d. There are two exceptions: (1) if the recovery of human remains can be accomplished concurrently with, and without jeopardizing,
the recovery of survivors, or (2) overriding humanitarian consrderatlons preclude obtaining prior approval. In either event, HQDA must be 1mmed1ate1y

notified by telephone through Army SAR channels. Id.
3 AR 5(X)—2 para. 6e.
54 AR 28-19, para. 4.

55 AR 28-19, para. 2b.
3 AR 28-19, para. 2c.
57 AR 28-19, para. §j.
8 AR 28-19, para. 5h.
¥Id.

% AR 28-19, para. 5p.
61 AR 28-19, para. Se.
€.

63 AR 28-19, para. 5.
64 AR 28-19, para. 5s.
65 AR 28-19, para. 5a.
66 Id.

6"AR 28- 19 para Sq.

T - Loyt

68 Id. For example, the cost of the fuel expended in operating a bulldozer to level a ballfield for underprmlegcd chlldren need not be relmbursed the cost of
fuel is directly attributable to the normal bulldozer operator training function. The costs of the materials used in building a fence around the ballfield, how-
ever, should be reimbursed. Fencing materials are not directly attributable to the normal combat engineer training function.

AR 28-19, para. 16.
Ly
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‘(4) Can it be accomplished within mission requirements? If

these questions can be answered yes, most projects will

‘meet this program’s criteria. Where ‘assistance is not pri-

marily for'the benefit of the disadvantaged, the Army may
still be able to provide limited assistance under the Commu-
nity Relations program.

Community Relations

Whereas the previous programs rely prlmanly on hu-
manitarian considerations, this program is based on the
relationship between the Army and the American public.”!

The Army may use its resources to support “‘events and ac-

tivities of common interest and benefit” provided it does
not selectively benefit a particular sponsor.” The goal is to
“increase public awareness of the Army’s mission, policies,
and programs, . . . inspire patriotism,” foster good rela-
tions with the public while maintaining the Army’s
reputation, and support the Army’s reCruiting mission.” In
short, the Community Relations program s purpose is to
enhance the Army’s image and 1mprove community
relations.

- In making a legal sufficiency determination, consider the
objective and purpose of the proposed program and its
sponsor, the nature and character of the program site, and
the particulars of the support requested.” Army support
“must not selectively benefit any person, group, or corpora-
tion, whether profit or non-profit; religion, sect, religious or
sectarian group, or quasi-religious or ideological movement;
fraternal organization; political organization; or commer-
cial venture.”’’® In.addition, Army participation is
permitted in programs only “if admission, seating, and oth-
er accommodations’’ associated with the program are
available on a non-discriminatory basis.” With the excep-
tion of programs which are patriotic in nature or are

. celebratlons of national holidays, the Army’s participation

in an event must be incidental.” Army personnel will not
be used to perform ‘‘demeaning” tasks, such as “ushers,
guards, parking lot attendants, runners, baggage handlers,
[or] crowd controllers.” 7®

Army participation will.often be ceremonial in nature.
Army musical, ceremonial, and troop unit support is autho-
rized for: official military functions; official civil ceremonies
and functions; parades and ceremonies relating to the
Armed Forces or veterans organizations; and locally spon-
sored public parades, rallies, and concerts designed to

71 AR 36061, para. 1-5b.
7.
73 AR 360-61, para. 1-4.

‘T4 AR 360-61, para. 2-2.

75 AR 360-61, para. 2-3a.

76 AR 360-61, para. 2-3b.

7T AR 360-61, para. 2-3c.

78 AR 36061, para. 2-3d.

7 AR 360-61, para. 6-6.

80 AR 360-61, para. 6-6h.

8 pd

82 AR 360-61, para. 7-3.

83 AR 36061, para. 7-3b.

8 AR 36061, paras. 7-4d, 7-4f,
8 AR 360-61, para. 114a.

stimulate interest in patriotism and the Armed Forces, -aid
in recruiting, or celebrate a national holiday.” Local com-
manders may authorize the use of color guards and musical
units for pre-game professional sports events and pre- . and
post-season non-televised collegiate events. This -participa-
tion is limited to pre-game or half-time activities associated
with “rendering proper honors to the colors.”* ‘Participa-
tion in nationally televised national or international sports
events requires the approval of the Office of the Assistant:
Secretary of Defense (Public Affairs) (DASD(PA)). 8!

Requests for Army participation in aerial events normal-
ly require the approval of OASD(PA).% As an exception,
Major Army Commands may approve flyavers on national
holidays and parachute demonstrations (except for the
Golden Knights).® Local commanders may authorize a
static display of aircraft or rappelling demonstratlons in the
public domain,

This program also permits the loan of materiel and
equipment under certain conditions. Equipment may be
loaned if it is not “reasonably available from commercial
sources.” 85 The following criteria must also be met:

a. It must not interfere with the loaning unit’s mission;
b. There must be no potential danger which could re-
sult in a claim against the United States;

c. The Army must retain control over the property, in-
cluding property accountability, reasonable
supervision, and the right to immediate repossession;
and

d. Government messing and billeting facilities cannot
be provided for non-DOD personnel in competition
with private enterprise. %

In performing a legal review of a request for support
under this program, it is imperative that the restrictions re-
garding selective benefit be rigidly followed. This program
is intended to enhance the Army’s image. The appearance
of favoritism on the part of the Army would detract s1gmﬁ-
cantly from this goal.

Conclusion

These programs cover a variety of situations in which the
Army is authorized to provide some form of assistance to
local communities. Due to the disparate sources of regula-
tory authority, utilizing a methodology to review these

86 Id. Special provisions apply to veterans and scouting organizations. AR 360-61, para. 11-4b.
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actions for legal sufficiency will help ensure that no require-
ments are inadvertently overlooked. Due to the greater
degree of flexibility afforded a commander in the emergency
-and humanitarian programs, this proposed procedure estab-
lishes a hierarchy; it begins with Disaster Relief and
progresses through the programs in the order discussed. To
determine if a particular request for assistance is autho-
.rized, start at the top of this hierarchy:and check each
program until one is found that applies. Then refer to the
applicable regulation for specific guidance.

Some general guidelines apply. The following should
raise an immediate “red flag”: requests that would compete

-with local labor organizations or:businesses; requests-in-
‘volving expenditure of Army funds or materiel; requests for
.law enforcement support off the installation; or requests

which selectively benefit private entities. Additionally, be
wary of approval authority levels—for example, local com-
manders will normally not have approval authority. for
requests involving aerial activities. '

Once a practitioner has worked in this area for a while, it
will not be necessary to go through this process for each re-
quest. This procedure should help the inexperienced
attorney or the attorney who only reviews 1nfrequent Te-
quests of this nature. .. - - ‘ , P

Computer Assrsted Tax Preparatlon*

Captam Ellen A. Smclazr
Legal Ass:stance Oﬁ‘icer, Fort Leonard Wood, Missouri

The role of the legal assistance office in the Fort Leonard
Wood tax program-expanded significantly during the 1985
tax season. This was the second year of an aggressive pro-
gram to provide comprehensive tax services to-all soldiers
and family members on the installation. This involved a
three-pronged effort: training unit tax advisors; complete
tax assistance; and use of the office computer.

Training Unit Tax Advisors

For the 1984 tax year, unit tax advisors (UTAs)! had
been given the Volunteer Income Tax Assistance (VITA)
course by représentatives of the St. Louis office of the Inter-
nal Revenue Service. The training was presented by
individuals who had no knowledge of the unique interests
-of the soldier. It was therefore largely umnterestmg and
uninformative.

Beginning with the 1985 tax year, the Fort Leonard
Wood legal assistance office (LAO) presented this training.
It was structured as a forty hour course that emphasized
those things of concern to soldiers and their families. At the
conclusion of the training, each person was required to take
a comprehensive test to be certified as a unit tax advisor.
The UTAs prepared most of the 450 1040A’s and 583
1040EZ’s that were done on the installation.

Complete Tax Assistance

The LAO played a major part in the actual preparation
of returns. Before the tax season began, three attorneys at-
tended a thirteen-week H & R Block course and studied the

' . e ' . , <1

extensive VITA instfuctional matenal Consequently, when
a soldier or family member came into the office, it was unu-

sual if an attorney ‘could not assist. in the preparatlon of

even the most difficult federal and state returns. The com-
prehensweness of the service also had another dimension.

.The tax season here replicated the frenetic pace and extend-

ed hours of a busy private tax practice. Long hours were
the rule, not the exception. In addition, the LAO sponsored
“Tax'Saturdays.” For seven Saturdays throughout the tax
season, at least one attorney and from one to three UTAs

‘were available? to assist in tax preparatlon on a walk-in ba-

sis. One hundred and thirty-nine people were a551sted on’
Tax Saturdays

" Use of the Ofﬁce Computer

The computer was first used here for the 1984 tax season
At first there was no hardware, no software, and no experi-

‘ence. In December 1984, the LAO obtained its first

computer3 and in late January 1985 we obtained the CP
AIDS tax software. The LAO progressed in less than three

‘months from nothing to a system that could’ produce a

1040. While volume and capabilities were somewhat limit-
ed, that first year provided invaluable experience for the
1985 tax year. :

In September 1985, the LAO conducted a survey of the
various commercial tax software packages ava:lable of the
sixteen different software companies contacted, twelve,were

* Eighth in a series of articles on automation. The series began in the January 1986 issue of The Army Lawyer. T e
1 Dep’t of Army, Reg. No. 600-14, Personnel—General—Preventive Law Program, para. 4a(1)(f) (30 Sept. 1965). ¢ L =
2The Tax Saturdays began in the Recreation Center but moved to the JAG Office because of scheduling conflicts. The availability of supplres and reference

materials made the latter alternative the most workable.

3 The following computer hardware was purchased to run CP AIDS tax software: N
IBM 5150176 Personal Computer (PC), 256KB with 2 360 diskette drives . ............ .. $1,561.00.. .

4900 Monochrome Display and Printer Adapter
5151001 Monochrome Display .................
EPSON FX185 Dot Matrix Printer .............

Total System Price
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rejected as lacking desired capabilities.* Based on a com-
parison of the remaining systems’ capabilities, manuals, and
support systems, *: we selected the Arthur Anderson A-Plus
Tax 1040 Program because of the large number:of fornis
and schedules it was capable of preparing (forty-seven in
all) and because it was easy to use.$

When the tax season began, 2 procedure used to process
computer generated returns quickly evolved. Tax returns
were prepared both by appointment and on a walk-in basis.
Soldiers and family members with complex 1040s were seen
on an appointment basis. A paralegal or unit tax advisor
first screened the clients. The client was then asked whether
he or she usually completed a long or short federal return
and whether he or she anticipated filing a long form for
1985. A short questionnaire to indicate the need to file a
10407 was developed for the client who was unsure. Addi-
tionally, a comprehensive worksheet was available for those
desiring to use it to organize their records for the 1040
returns.

When the client was screened and saw an attorney, the

attorney would question the client and enter the informa-
tion on a worksheet. The A-Plus Tax Preparer’s Manual
which comes with the Arthur Anderson software has nu-
merous worksheets that mirror the screens the computer
operator uses to enter the client’s information. The preparer
merely wrote the appropriate numbers on the worksheet.
After the interview, the preparer gave the worksheets to the
computer operator for processing.

*The operator then entered the information for the re-
turns. Once a value was entered, the computer
automatically carried it forward to other forms and sched-
ules® where it was needed. A manual override was available
if the number was not to be carried forward (for example:
out of state military income on the state return). The re-
turns were batch printed twice a day and returned to the
preparer for review and preparation of state income tax
returns.

After the preparer and operator became familiar with thc
system, the time required to prepare the computerized re-
turns was about half the time required by an experienced
preparer for a traditionally prepared complex return. For
the simple returns, a worksheet was developed during the
middle of the tax season that allowed a 1040A return to be
prepared in less than ten minutes. If the client’s records
were in good order, a reasonably complex return® could be
completed with less than thirty minutes of interview time
and less than fifteen minutes of computer time.

Quality control in the office mandated that all manual re-
turns be checked by another prepared. During these checks,
numerous mathematical errors were found. All the comput-
er generated returns were checked by the preparer. No
mathematical errors were found in the computer generated
returns, and very few typographical errors were discovered.

The computer greatly assisted the Fort Leonard Wood
tax program. Slow procurement of the necessary forms be-
cause of last congressional action on tax laws required the
office to prepare all returns manually during the early part

4 Four were re_]écted because they could not provide compatible software for Missouri (MICRO VISION, Long Island, New York; AMI-TAX MACHINE,
Bellevue, Washington; CREATIVE SOLUTIONS, Ann Arbor, Michigan; and TAX-BYTE, Moline, Illinois), and two were rejected for each of the follow-
ing reasons: lack of computer generated forms (FAST TAX; CROSSE SOFTWARE, Central, Louisianna), incompatibility with the hardware available

"(MCS, Atlanta, Georgia; TIMBERLINE), aimed at tax planning/corporate clients (AARDVARK; Program Control Systems, Van Nuys, California), and

no update was readily available (ACCOUNT PRO SYSTEMS, Conway, Arkansas; CROSSE SOFTWARE, Central, Louisiana).

5 A-Plus Tax, Arthur Andersen, Sarasota, Florida—tutorial/manual; telephonic support system; prepares 47 forms and schedules; contains 7 disks; inter-
view worksheets in the same format as input screens. CLR/MICRO TAX, Silver Package, Dallas, Texas—tutorial/manual; telephonic support system;

-prepares 32 forms and schedules; contains 2 disks. Hanover Software VOLTS II, Anaheim, California—tutorial/manual; telephonic support system;

prepares 33 forms and schedules; contains 4 disks; requires the use of a hard disk; Missouri software not available until after start of tax season. CONTEL
CATO SUNTAX, New Hampshire—manual only; telephonic support; contains 3 disks; requires the use of hard disk.

$To run the Arthur Anderson software, a 10-MB hard- disk expansion unit was required. The approximate cost of the expansion unit was $1,100.00.

7The questions were as follows: -
Did you itemize last year? .
Did you receive or pay any alimony? =~
Did you buy or sell any stocks or bonds?
- Did you receive any pensions or money from your IRA?
Did you win any money or other items? :
Did you PCS in 19857
Did you lose any money on the move?
Did you lose money on TDY?
Did you take any job related cwlllan education courses?
Do you own 2 house?
' Did you sell a house?
Do you rent the house you own to someone else?
Did you have any income that taxes were not withheld on? (tlps, babysitting, bagger, etc.)
Did you pay over $3540 ($2390 if single) in taxes, interest, and charitable contributions?

8 Schedule A—Itemized Deductions, if excess itemized deductions exceeds the charitable deduction; can be overridden for taxpayers who are claimed as
dependents on another taxpayer’s return or married filing separately.

Schedule B—Interest and Dividend Income, if either interest or dividends equal or exceed $400.

Schedule G—Income Averaging, if the taxpayer would owe less tax by income averaging. )

Schedule SE—Self Employment Tax, if the taxpayer has self employment income or a profit from Schedule C of $400 or more.

Schedule W—Deduction for Married Couples When Both Work, if both the taxpayer and spouse have earned income.

Form 2210—Underpayment of Estimated Tax, if the taxpayer has not paid or had withheld at least 80% of his tax liability and he owes at least $500 the
tax program will compute the exceptions to penaltles if applicable.

Form 6251—Alternate Minimum Tax, if income is at a level to trigger the necessity of the computatlon

%A typical return prepared by the legal assistance office included Schedules A, B, D, and W and two of the following forms: 2106, 2119, 2441, or 3903. A
complcx return would normally contain a Schedule E for rental and/or limited partnership and several of the following forms: 1116, 3468, 4562, 4797, and
6252, in addition to the basics from the average return. Dept. of Army, ch No. 27-3, Legal Services—Legal Assistance para 2-4¢ (1 Mar. I984), prohibits
preparation of tax returns involving, in any substantial measure, private income-producing business activities.
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of the tax season. During this period, client appointments
were scheduled for one hour blocks and the clients were
told they could pick up their returns in a week. When the
computer was fully operatronal the appomtment times

1 state returns other thanvthese for Missouri were prepared manually; therefore, the processing time was extended to an average of three days.

were decreased to thirty minutes and returns were ready
the next day if no:state return was necessary, :and within
three days if one or more state returns had to be prepared
manually 1o v : x

" Corrections to JAGC;‘-

Personnel and Activity Directory

COL James A. Badaml, CAC Ft Leavenworth KS; COL
Harry C. Beans, Ft Huachuca AZ; COL Theodore B. Bor-
ek, Arrpy War College; COL James A. Burger, OTJAG
(International Law Div); COL Bartlett J. Carroll, Ft Bliss
TX; COL Robert F. Comeau, WRAMC Wash DC; COL
Norman G. Cooper, GAD; COL Dennis M: Corrigan, 21st
SUPCOM; COL Thomas R. Cuthbert, VII Corps; COL
Ronald W. Davis, HQ 3d Army Ft McPherson GA; COL
Maurice H. DeFord Jr, ACMR; COL Joseph A. Dudzik,
LABCOM Adelphi MD; COL Leroy F. Foreman, HQ
FORSCOM Ft McPherson:GA; COL Fred K. Green,
OSD; COL William P. Greene Jr, SJA USMA West Point
NY; COL Robert D. Hamel, HSC Fort Sam Houston TX;
COL Robert C. Handcox, USMA Law Faculty West Point
NY; COL Jeremy R. Johnson, CENTCOM MacDill AFB
FL; COL James Kucera, CAD; COL Jack F. Lane Jr, Clms
Svc Ft Meade MD; COL Earle F. Lasseter, Ft Benning
GA; COL William J. Lehman, Ft Knox KY;'COL Mal-
colm S. Magers, HQ TRADOC Ft Monroe VA; COL

William R. Mullins, Clms Svc Ft Meade MD; COL John F.
Naughton, TJ Ft Sill OK; COL Maurice J. O’Brien, ICAF; .

COL Richard P. Scheff, DJA USAREUR; COL Daniel W.
Shimek, 4th Army Ft Sheridan IL; COL Benjamin A. Sims,

TIAGSA Guard & Reserve Affairs; COL Peter M. Smith, -
ACMR; COL Barry P. Steinberg, OTJAG (Lit Div); COL -

Thomas M. Strassberg, National War College; COL John J.
Tiedemann III, Army Council of Review Boards; COL
Tonu Toomepuu, NATO Mil Com Legal Advisor; COL
Albert E. Vernon III, Army War College; COL Anthony
L. Wagner, HQ AMC; COL Jerry V. Witt, TDS HQ; COL
Pedar C. Wold, TJ Sco Bks HI; COL Joe L. Woodward, TJ
Ft Hood TX; COL Malcolm T. Yawn, TJ Ft Carson CO.

LTC John B. Adams, AMC HQ; LTC Joel R. Alvarey,
Ist AD; LTC Edward M. Anderson, FORSCOM Ft Mc-
Pherson’ GA; LTC James R. Baker, Ft Sill OK; LTC
Thomas E. Behuniak, Ft Hamilton NY; LTC Julia A. Belt,
DAD; LTC Clifford D. Brooks, USA 1SSS CMD Ft

Belvoir VA; LTC Patrick P. Brown, TJ Korea; LTC Mi- -
chael A. Burke, Ft McCoy WI; LTC Charles A. Byler,

PACOM HI; LTC Demmon F. Canner, OTJAG (Crim
Law Div); LTC John E. Caulking, WRAMC Wash DC;

LTC Phillip D. Chiminello, Brook AMC Ft Sam Houston |
TX; LTC Joseph F. Cirelli, Jr, Redstone Arsenal AL; LTC.
Gerald C. Coleman, XVIII ABN Corps Ft Bragg NC; LTC'

Francis A. Cooch, Ft Detrick MD; LTC Dayton M.
Cramer, RDC Ft Benning GA; LTC David C. Davies, 1

Corps Ft Lewis WA; LTC Larry R. Dean, MDW; LTC
Thomas P. DeBarry, Clms Svc Europe; LTC Michael C..

Denny, RDC Ft Leavenworth KS; LTC David R. Dowell,
Ft Ben Harrison, IN; LTC Lawrence D. Galehous¢, MP

" School Ft McClellan AL; LTC Peter W. Garretson,

MEPCOM Ft Sheridan IL; LTC Steven P. Gibb, Clms Svc
Ft Meade MD; LTC Robert F. Gonzales, DIA Pentagon;
LTC David E. Graham, TJAGSA (International Law);
LTC Adrian J. Gravelle, CFA Korea; LTC Joseph L.
Graves Jr, Ft Campbell KY; LTC Brent P. Green, 8th
Army Korea; LTC Michael A. Haas, AFIP; LTC Patrick
K. Hargus, Redstone Arsenal AL; LTC Stephen J. Harper,
TIJAGSA (DDL); Dewey E. Helmcamp III, JCS/Joint Spe-
cial Opns Agy; LTC David L. Hennessey, TJ Ft Lewis
WA; LTC Richard J. Hough RDC Frankfurt; LTC John
R. Howell TJ HQ; LTC Arthur L. Hunt, Ft Polk LA;
LTC Robert H. Jackson, Ft Gordon GA; LTC Robert B.
Kirby, XO USALSA; LTC William C. Kirk, OTJAG (Lit
Div); LTC Jerome L. Lemberger, Ft Carson CO; LTC Dan
B. Limbaugh, DSJA USMA West Point NY; LTC James
L. Linebarger, HQ FORSCOM Ft McPherson GA; LTC
John W. Long, Proving Ground AZ; LTC John P. McLau-

* rin, 2d Inf Div: Casey Korea; LTC Carl F. Meyer Jr, HQ

INSCOM Atlington VA; LTC Joe D. Miller, TDS HQ;
LTC Vahan Moushegian Jr, OTJAG (Ad Law Div); LTC

_.Robert D. Newberry, TJ Stuttgart; LTC James L. Osgard,
- Tripler AMC HI; LTC Robert M. Ott, RDC Ft Hood TX;
:LTC Joyce E. Peters, Ft Lee VA; LTC Steven M. Porter,

CAD; LTC Joseph A. Rehyansky, Ft Huachuca AZ; LTC
Nicholas P. Retson, OJA USAREUR Contract Law Div;
LTC Robert C. Rhodes, USAG Vint Hill Farms Station;
LTC John W. Richardson, ACMR; LTC Joseph R. Rivest,
Ft Jackson SC; LTC James H. Rosenblatt, CGSC; LTC
Lee D. Schinasi, 21st SUPCOM Manheim Law Ctr; LTC
Charles L. Schwabe, FORSCOM Ft McPherson GA; LTC
Robert J. Short, HSC Ft Sam Houston TX; LTC Malcolm
H. Squires Jr, V Corps; LTC Daniel E. Taylor, Berlin; LTC
Allan A. Toomey, III Corps Ft Hood TX; LTC Thomas N.
Tromey, Ft Devens MA; LTC John P. Tyrell, TJ Nu-
ernberg; LTC Carlos A. Vallec1llo, Nat’l Guard Bureau
Pentagon; LTC Michael J. Wentink, CAD; LTC Riggs L.
Wilks Jr, Ft Eustis VA; LTC William B. Woodward Jr, Ft

" “Jackson SC; LTC David C. Zucker, TIAGSA (Contract
,‘Law Div).

MAJ William V Adams, USALSA (Patents), MAJ Wll-

liam L. Allinder, OTJAG (Lit Div); MAJ(P) John D.
- Altenburg, XO OJA USAREUR; MAJ Paul B, Anderson,
- CGSC; MAJ Douglas C.. Andrews, USAG Yongsan Korea;
" MAJ Henry H. Amold III, TDS Ft Campbell; MAJ Rich-
- ard Baboian, Cont Agy Europe; MAJ John E. Baker, 8th
ID; MAJ(P) George C. Baxley, USA Japan; MAJ Murray

B. Baxter, 8th Army; MAJ John R. Beeson, 4th Army Ft

_ Sheridan IL; MAJ James A. Braga, USAG Ft Sheridan IL;

MAJ Rexford T. Bragaw III, Ft:Lee VA; MAJ Ross W.
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Branstetter, CAD; MAJ Waldo W. Brooks, CGSC; MAJ
Dennis E. Brower, Ft Benning GA; MAJ Frank G. Brun-

son Jr, USALSA IRMO; MAJ(P) John T. Burton, OJCS .

Pentagon; MAJ Roger A. Butters, TDS Nuernbérg;
MAJ(P) Richard W. Cairns, RDC Nuernberg FRG; MAJ
Louis D. Carlson, OTJAG (International Affairs); MAJ
Danford F. Carroll, 7th MEDCOM Heidelberg; MAJ Rita
R. Carroll, 21st SUPCOM Mannheim; MAJ Kevin W.
Carter, 1st Armd Div Bamberg; MAJ Richard A. Cefola,
6th Army Pres of SF CA; MAJ Garth K. Chandler,
OTJAG (Ad Law); MAJ Harold F. Clary, TDS 3d ID Wu-
erzburg; MAJ Rogena H. Clary, 3d ID Wuerzburg; MAJ
Kenneth H. Clevenger, CGSC; MAJ. Charles A. Coffin,

21st SUPCOM; MAJ Roger W. Cornelius, Ft Monmouth .

NJ; MAJ(P) Robert W. Curtis, TJ Stuttgart; MAJ Buris C.

Dale, USATC Ft Eustis VA; MAJ Donald H. Dubia, 35th
Grad Crse; MAJ(P) Thomas J. Duffy III, Cont Agency '

Korea; MAJ Vincent J. Faggioli, OTJAG (Contract Law
Div); MAJ Robert M. Fano, OTJAG (Labor & Civ Pers
Law); MAJ William L. Finch, 5th Signal; MAJ Uldric L.
Fiore Jr, Ft Drum NY; MAJ(P) William G. Fischer, TJ
Mannheim; MAJ John M. Fitzpatrick, OTJAG (Lit Div);
MAJ Warren P. Fligg, CGSC; MAJ Warren G. Foote, Ft
Richardson AK; MAJ David L. Fowler, CAD; MAJ(P)
Richard H. Gasperini, OTJAG (Lit Div); MAJ Carl D.
Goins, 82d Abn Div Ft Bragg NC; MAJ Michelle A. Gray,
TDS HQ; MAJ Jeffrey S. Guilford, TTAGSA (Admin &

Civil Law Div); MAJ Henry L. Hamilton, 1st SOCOM Ft -

Bragg NC; MAJ Robert T. Harders, CAD; MAJ William
E. Harlan Jr, DAIG Pentagon; MAJ Jeffrey L. Harris,
TDS Frankfurt; MAJ James N. Hatten, OTJAG (Lit Div);
MAIJ(P) James W. Hewitt Jr, V Corps; MAJ Stephen K.
Hill, 1st Inf Div (FWD) New Ulm; MAJ Keith H. Hodges,
3d AD Giessen FRG; MAJ(P) Jacob J. Holeman, I Corps
Ft Lewis WA; MAJ Gary J. Holland, OTJAG (Crim Law
Div); MAJ Robert F. Holland, 2d AD Fort Hood TX;
MAJ(P) Gene G. Hood, CGSC; MAJ Scott P. Isaacson,
AFSC; MAJ Anthony V. James, SUPCOM HI; MAJ Jon
W. Jepperson, AFSC; MAJ Wendell G. Jewell, CGSC;
MAJ Jon K. Johnson, Ft Riley KS; MAJ(P) Linus John-
son, I Corps Ft Lewis WA; MAJ Paul L. Johnston, USMA
Law Faculty West Point NY; MAJ Dwight F. Jones,

USAG, Arlington Hall Station; MAJ John T. Jones,”

BMSDCOM Huntsville AL; MAJ Carl S. Kapanke, CAD;
MAJ Thomas R. Keller, Ft Belvoir VA; MAJ(P) William
S. Key, MILPERCEN; MAJ John E. King, OCSA (Tech
Mgmt Office); MAJ Ward D. King Jr, 3d AD Hanua; MAJ
Pamela E. Kirby, PRO; MAJ James F. Larson, Madigan
AMC Tacoma WA; MAJ Calvin M. Lederer, 25th Inf Div
Schofield Bks HI; MAJ Leonard L. Lucey, 35th Grad Crse;
MAJ Philip H. Lynch 35th Grad Crse; MAJ(P) Michael J.
Marchand, OTJAG (PP&TO); MAJ Dale K. Marvin,
DAD; MAJ Richard H. McCall Jr, XVIII Abn Corps Ft

Bragg NC; MAJ Raymond C. McCann, TJAGSA (Con-
tract Law Div); MAJ Daniel C. McCarthy, Ft Ben Har IN;
MAJ Robert C. McFetridge, OTJAG (Ad Law); MAJ Mi-
chael R. McMillion, 35th Grad Crse; MAJ Michael K.
Millard, TDS 2d ID Cp Casey Korea; MAJ James M. Mill-
er, AAFES Pacific HI; MAJ Richard A. Miller, USMA
Law Faculty West Point NY; MAJ Robert L. Minor,
OTJAG (Lit Div); MAJ(P) Joseph A. Neurauter, TJ
Frankfurt; MAJ Craig P. Niederpruem, USAG Ft Meade
MD; MAJ John H. Nolan III, CGSC; MAJ John K.

'Northrop, TECOM APG MD; MAJ Willard E. Nyman

III, Redstone Arsenal AL; MAJ Stephen Nypaver III, 6th

" Region CID PSF CA; MAJ Dennis Olgin, 1st Cav Ft Hood

TX; MAJ Randall A. Parker, USAG Ft Sam Houston TX;
MALJ Daniel A. Perkowskl, 35th Grad Crse; MAJ John R.
Perrin, Ft Monmouth NJ; MAJ Dennis L. Phillips, CAD;

'MAJ Wayne H. Price, 2d ID Cp Casey Korea; MAJ Larry

J. Proudfit, Hunter AAF GA; MAJ James F. Quinn, OJA
USAREUR (Ad Law Div); MAJ(P) William B. Ramsey,
TJ HQ; MAJ William R. Rodis, MP School Ft McCellan
AL; MAJ Joseph E. Ross, CGSC; MAJ Julius Rothlein, Ist
ID (F); MAJ John T. Rucker, NATO/SHAPE Spt Gp
Brussels; MAJ Joseph A. Russelburg, TDS XVIII Corps Ft
Bragg NC; MAJ Philip A. Savoie, OJA USAREUR (Ad
Law Div); MAJ(P) Stephen V. Saynisch, TJ Ft Hood TX;
MAJ John A. Schaeffer, Central CMD MacDill AFB FL;
MAJ James D. Schmidli, 3d Inf Div FRG; MAJ Steven R.
Scholz, 2d Inf Div Cp Casey Korea; MAJ Paul W.
Schwarz, OTJAG (Contract Law Div); MAJ Jan W, Se-
rene, TTAGSA (Ad & Civ Div); MAJY James W. Shewan,
21st SUPCOM Pirmasens; MAJ Edgar A. Smith, Ft Camp-
bell KY; MAJ Gary W. Smith, CID 2d Region Heidelberg
FRG; MAJ Gregory E. Smith, Cont Agy Europe; MAJ
John M. Smith, CGSC; MAJ Stephen D. Smith, 3d ID;
MAJ Michael R. Smythers, Ft Devens MA; MAJ Gilbert
G. Spencer Jr, OTJAG (Lit Div); MAJ Gerard A. St.
Amand, OTJAG (PP&TO); MAJ Mark A. Steinbeck, OJA
USAREUR (Inf Aff Div); MAJ Terry A. Stepp, Mobile
Eng Dist AL; MAJ John R. Stewart Jr, HQ FORSCOM Ft

- McPherson GA; MAJ Eugene A. Studer, DOJ w/d US At-

torney Tacoma WA; MAJ Robert L. Swann, 35th Grad
Crse; MAJ George E. Taylor, TACOM AMC Warren MI;
MAJ Terry E. Thomason, CFA Korea; MAJ(P) Paul G.
Thomson, VII Corps; MAJ Charles E. Trant, OTJAG
(Crim Law); MAJ(P) Everett M. Urech, RDC Yongsan

" Korea; MAJ Larry D. Vick, HQ V Corps Wiesbaden; MAJ

David W. Wagner, Berlin; MAJ Joseph M. Ward, TDS Ft
Stewart GA; MAJ Karl K. Warner, CAD; MAJ Harry L.
Williams Jr, TJAGSA (Crim Law); MAJ James K. Wolski,
TECOM APG MD; MAJ Joseph A. Woodruff, OSJA Ft
Rucker AL; MAJ Duane L. Zezula, TACOM Warren MI;
MAJ Eduard T. Zijlstra, 21st SUPCOM Schinnen; MAJ
Karin W. Zucker, AHS Ft Sam Houston TX.
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The combined trial and appellate litigation process
known as a government appeal from an adverse trial court
ruling has been in effect since August 1984. Congress creat-
ed this process to ensure that certain erroneous trial court
rulings do not immunize an accused from criminal sanc-
tion. Accompanying this unique opportunity, however, are
some of the most demanding procedural, substantive, and
logistical requirements in courts-martial practice.

The litigation experience reveals that the trial prosecutor
is the most important person involved in the government
appeals process. The prosecutor serves as both a trial team
member and as a de facto member of the appellate litigation
team. The prosecutor conducts research in the law of gov-
ernment appeals, identifies appropriate areas of litigation,

38

and executes tactical maneuvers that ripen and preserve the
issue for the appea] The prosecutor . initiates coordination
with other litigation components such as the Trial Counsel
Assistance Program and the Government Appellate Divi-
sion, transfers jurisdiction over the subject matter of the
appeal from the trial to the appellate court, and prepares
and transmits the record for purposes of appellate review.
Additionally, the prosecutor provides advice to appellate
counsel during the litigation of the case on appeal, provides
facts for the government’s opposition to any defense motion
for a stay of the trial after an adverse ruling at the Court of
Military Review, provides appellate personnel with continu-
ous updates of the case status, maintains a readiness to
proceed to trial, and completes the trial mission if the case
is returned to the trial level for prosecution.
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While the law decides the merits of the appeal, the litiga-

tion and administrative skills displayed by the trial counsel

are keys to the development of procedural and substantive
aspects of government appeals law. The purpose of this arti-
cle is to assist trial counsel in the execution of the
prosecutorial function during the government appeals
process.

; The Heritage

An appreciation of the value of the government appellate
process, and an understanding of the policies underlying
some of its procedural requirements, may be derived from
an examination of its history. In 1892, the Supreme Court,
in United States v. Sanges,' regarded the concept of a gov-
ernment appeal as “‘a serious -and far reaching . . .
innovation in the criminal jurisprudence of the United
States.” 2 The Sanges Court declined to allow a government
appeal in the absence of an authorizing statute by Congress.
That same year, Attorney General Miller expresscd frustra-
tion over the power of a single trial judge ‘““to defeat any
criminal prosecution instituted by the Government.”* For
the next fifteen years, various Attorneys General recom-

mended passage of legislation providing for appeals of trial -

court decisions adverse to the government 4 Congress de-
clined to act.

Then, in 1906, the “Beef Trust” case of United States v.
Armour & Co.,* was decided. There, over government ob-

jection, trial Judge Humphrey ruled that individuals of the -

Armour Packing Company, who furnished information
about their violations of the Sherman Antitrust Act to the
Commerce and Labor Department during an investigation
directed by Congress, were immunized from criminal prose-
cution for illegally controlling domestic and international
beef prices. The government had argued to Judge
Humphrey that such immunization would encourage
“guilty persons” to “rush” to Commerce and Labor De-
partment investigators, and to reveal their wrong deeds to
nullify criminal sanction. ¢ The government had also argued
that because the issue was of “‘great public interest,” and

1144 U.S. 310 (1892).
21d. at 326.

because the government had no right of appeal from an ad-
verse ruling, Judge Humphrey should allow the trial to
proceed, whereupon any conviction could be reviewed by
the Supreme Court.” Judge I-Iumphrey was unpersuaded.
President Theodore Roosevelt was “outraged” by Judge
Humphrey’s decision in the “Beef Trust” case.® He made
the issue of government appeals in criminal cases “into a
‘major political issue’ and demanded the enactment of legis-
lation in his 1906 annual message to Congress.”®

On March 2, 1907, Congress passed the first Criminal
Appeals Act.'° During the drafting of the Act, there was
“a strong current of congressional solicitude for the plight
of a criminal defendant exposed to additional expense and
anxiety by a government appeal and the incumbent possibil-
ity of multiple trials.” !! Consequently, Congress rejected
the government’s right to an expansive appeal which was
co-extensive with a criminal defendant’s right of appeal. 2
Under the Act, Congress limited the right of government
appeal to three statutorily defined categories,!* and then
primarily to cases of public importance. '* The Act required
the government to appeal within thirty days of the trial
court’s decision and to prosecute the case with diligence !’
—requirements that are similar to those currently in use in
both the federal and military government appeals processes.
The Act foreclosed government appeal of a verdict in favor
of the defendant, no matter how erroneous the legal theory
upon which it might be based, and of cases in which jeop-
ardy attached by the impaneling of the jury. 1

From 1907 to 1970, the Criminal Appeals Act remained
essentially unchanged in substance.!” During this period,
the Supreme Court characterized a government appeal as
“something unusual, exceptional, not favored.”'® In 1970,
however, in United States v. Sisson,'® the Supreme Court
expressed its “dissatisfaction” with “a most unruly child
that has not improved with age,” and characterized the Act
as one which was confusing, “awkward and ancient,” and
lacking in the “coherent allocation of appellate responsibili-
ty.”’ 2 Congress amended the Criminal Appeals Act
through Title III of the Omnibus Crime Control Act of

3 See United Stats v. Slsson. 399 uUs. 267 293 (1970) In Stsson. a thorough dlscussmn of the hrstory of govemment appeals is provrded by Justice Harlan

‘rd

5142 F. 808 (N.D. I11. 106).
SId. at 826.

TId. at 826-27.

8 See Sisson, 399 U.S. at 293-94.
°Id. at'294. ¢

1034 Stat. 1246 (1907).

1 sisson, 399 U.S. at 298.

writing for the ma_]onty, and by Chief Jusuce Burger, in hlS dlssentmg opmlon

1214 at 294. Interestingly, the right of appeal of cnmmal defendants was created in 1889. See, Carroll v. United States, 354 U.S. 394, 400-0i (1957).
13 See Note, Government Appeals of f‘Drsmrssqls" in Criminal Cases, 87 Harv. L. Rev. 1822, 1825 (1974).

14 Sisson, 399 U.S. at 296.
1514, at 295. " -
1614 at 295-96.
”Id at 291-92.

18 Carroll v. United States, 354 U S. 394, 400 (1957); United States v. Keitel, 211 U.S. 370, 399 (1908)

19399 11.S. 267 (1970).
2014, at 307-08.

AUGUST 1986 THE ARMY LAWYER e DA PAM 27-50-164 39




1970.2! The Act was effective on January 2, 1971, but it'is.

occasionally referred to as the Criminal Appeals Act of
1970.2 The Act, contained .in Title 18 U.S.C. § 3731, al-
lows the appeal of interlocutory orders suppressing or
excluding evidence or requiring the return of property, and
from any-orders dismissing an indictment, except where
prohlbited by double jeopardy. #

In 1975, the Supreme Court ruled in United States V.
Wilson that a district court judge’s dismissal of a jury’s
verdict of guilty was appealable under the amended Crimi-
nal Appeals Act, although appeal of -the ruling: was

problematic under the statutory limitations of the former -

Criminal Appeals Act. Justice Marshall stated that legisla-
tive ‘history of the 1970 Act revealed that ‘“Congress
intended to remove all statutory barriers to Government
appeals and ‘to‘allow appeals whenever the Constitution
would' perm1t .

" In 1976, in United States v. Rowel, % the Chief Judge of
the Court of Military Appeals charactenzed the absence of
a government appeals process as a “void” that was “un-
healthy from a judicial administration standpoint.” ?’
Citing the amended Criminal Appeals Act, the Chief Judge
stated “‘the immediate need for Congressional action .
should be obvious.”

In the Military Justice: Act of 1983,%° Congress autho-
rized the government to appeal an adverse military trial
court ruling, in'a forum in which a punitive discharge could
be adjudged, which either “‘terminates the proceedings with
respect to a charge or specification or which excludes evi-
dence that is substantial proof of a fact material in the
proceeding.” ® The legislative history of Article 62 reveals
that Congress intended to allow appeals by the government
from courts-martial rulings in a manner that parallels feder-
al prosecution appeals of adverse federal district court

decisions pursuant to 18 U.S.C. § 3731.3! The President’

2L Pyb. L. No. 91—644 84 Stat. 1880, 1890§14 (1971)

implemented Article 62 through the provisions of Rule for
Courts-Martial 908.% Thus, . military  practitioners com-_
monly refer to a government appeal as an “Article 62” or a
“908” appeal - ,

Substantive Matters

The developing case law is identifying those situations in
which the trial court can and cannot be reversed in an ex-
panding range of areas. The prosecutor has a special duty
to be familiar with these cases before trial, and to evaluate
them critically, as part of the prosecution function.

i

The Frontline Requtrements

R.C. M. 908(b)(1) provxdes that after a tnal court, rulmg ‘
which may be appealable, if the prosecutor requests a delay
to determine whether to file an appeal,. the trial 'may not
proceed, except as to matters unaffected by the ruling.
Through this provision, the President has vested a major re-
sponsibility in the position of the trial counsel. As.
envisioned by the President, the trial counsel’s request for a
delay on behalf of the United States Government interrupts .
the trial by operation of law. Senior Judge Wold’s opinion
in the Army Court of Military Review’s decision in United
States v. Browers * contains an illustrative discussion of the
manner in which the trial counsel should discharge this
R.C.M. 908 delay function, and of possible sanctions for
abuse of that trust. Indeed, the legislative history of the -
Military Justice Act of 1983 reveals that Congress contem-
plated criminal sanction, fines, reports to an appropriate
disciplinary committee, and denial of the right to practice -
before the courts, as sanctions for frivolous or dilatory mo-
tions in government appeals practice. * Senior Judge Wold
observed that the military justice system presumes that the
prosecutor will exercise “good judgement " a “‘responsible
attitude,” and "good faith.” ¥ S

22 15 C. Wright, A, Miller, & E. Cooper, Federal Practice and Procedure § 3919 (1976)

2,
24420 U.S. 332 (1975).
B 1d. at 337.

As Professor Edward Cooper pointed out at the Eighth Annual Homer Ferguson Conference of the Court of Military Appeals, however, the Supreme
Court’s language that Congress intended *“to remove all statutory barriers to appeals by the government”.is “a bit of hyperbole that-must be taken with a
.grain of salt.”” Cooper, Extraordinary Writ Practice in Criminal Cases: Analysis for the Military Court, 98 F.R.D. 593, 600 (1983). Congress has maintained
controls on government appeals. Nevertheless, the new Act removes undue statutory barriers in relationship to the stnngent limitations of the former Crimi-
nal Appeals Act. This probably accounts, in part, for the dramatic “no statutory barrier” language in Wilson and in federal and military cases such as
United States.v. Humphries, 636 F.2d 1172, 1175 (9th Cir, 1980), cert. denied, 451 U.S. 988 (1981), and United States v. Browers, 20 M.J. 542, 547

(A.C.M.R.), rev'd on other grounds, 20 M.J. 356 (C.M.A. 1985).
%1 M. 289, 290 (CM.A. 1976) (Fletcher, C.J. concurring).
277 Id.

28 1d. Several weeks before the Chief Iudge s comments in Rowel, the Court of Military Appeals rejected the notion that a right of govemment appeul emsted

in the military. United States v. Ware, 1 M.J. 282 (C.M.A. 1976).
29 Pyb. L. No. 98-209, 97 Stat. 1393 (1983).

30 Uniform Code of Military Justice art. 62(a)(1), 10 US.C. § 862(a)(1) (Supp I1 1984) [hereinafter cited as UCMJ].
315, Rep. No. 53, 98th Cong., 1st Sess. 23 (1983); Umted States v. Tucker, 20 M.J. 52, 53 (CM A. 1985) )
32 Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 908 [heremafter cited as MCM, 1984 ‘and RCM. respectively]

3320 M.J. 542, 552 (A.C.M.R)), rev'd, 20 M.J. 356 (C.M.A. 1985).

3418 U.S.C. § 3162 contains sanctions for the filing of frivolous or dilatory motions. The Senate Armed Services Committee directed that those “same stan- ‘
dards” apply to an evaluation of appeals under Article 62. S. Rep. No. 53, 98th Cong., Ist Sess. 23 (1983). The substance of 18 U.S.C. § 3162 is reprinted m'
a previous edition of thls publication. See Galligan, Government Appeals: Winning the First Cases, The Army Lawyer, Mar. 1985, at 38, 48. ‘

35 Browers (A.C.M.R.), 20 MLJ. at 552. Senior Judge Wold’s opinion is discussed in a previous edition of this publication. See Trial Counsel’s Emergency
Brake, The Army Lawyer, Jine 1985, at 63. Additionally, Senior Judge Wold discussed the military justice training of judge advocates in United States v.
Davis, 22 M.J. 651 (A.C.M.R. 1986). Note, however, that if the trial judge decides the order is nonappealable, he or she may proceed with the trial. See, e.g.,
Browers, (C.M.A.), 20 M.J. at 360. This situation and the prosecutor’s alternatives are discussed in detail infra notes 114-130 and accompanying test.
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» - Prosecutorial staffs can:execute this mandate by thor-
ough pretrial preparation, which routinely anticipates
unexpected trial court rulings and which incorporates -ap-

propriate contingency plans. Further, counsel can meet the .

mandate by having a working knowledge of the relevant
substantive law, procedures, and issues, and by performing
research in the area of government appeals under both Arti-
cle 62 and 18 US.C. § 3731. As a result, the prosecutor will
be prepared to deve]op a ripe opportumty for a government
appeal, and to perfect and’ preserve the strongest possible
posmon for the government during the appellate process.

. Case Law Dtgest

“In the two years since the govemment appeals process
has been in effect, thirty-nine cases have been decided. 3
These cases provide initial guideposts to prosecutors re-
garding the determination of appealable issues. :

Speedy trial. Approximately thirty percent of govern-
ment appeals have been generated by speedy trial rulings.

Service-wide, the government has prevailed in over sixty
percent of its speedy trial appeals. Most of the cases have
involved interpretations of the provisions of R.C.M. 707
(the 90 and 120 day speedy trial rules), which are triggered
by cases in which restriction, confinement or preferral of
charges occurred on or after 1 August 1984,

-A Navy trial:court has been reversed for its errors in the
computation of a:period of restriction that resulted in the
dismissal of charges.”® Another Navy trial court has been
reversed for requiring the prosecution to demonstrate that
it would have proceeded to trial within the 120 day period
“but for” -the accountability exemptions the prosecution
raised under R.C.M. 707(c). * In United States v. Lilly, % a
Navy trial court’s dismissal of drug charges was reversed
where the trial court applied the incorrect test for evaluat-
ing good cause under R.C.M. 707(¢c)(8). In Lilly, the Navy-
Marine Corps Court of Military Review adopted the good
cause balancing test enunciated by the Army Court of Mili-
tary Review in United States v. Durr, 4! tailored the test to
the facts, and remanded the case to the trial court with an

order to apply the correct. standard. Additionally, a Navy .

trial court has been. reversed for incorrectly applying a
speedy trial test rather than & due process standard, where
the accused was not under any form of restraint and where
the charges were preferred only two weeks before trial. ¢

. On the other hand, trial courts have been upheld in rul-
ing that the prosecution was not entitled to an exemption
from accountability when it delays a trial: to obtain checks
from the United States Treasury Department;*’ to negoti-
ate a pretrial agreement;* and because of the mistaken
belief that the defense was requesting a delay when, in fact,
the defense was placing the prosecution on notice that it did
not intend to share in accountability for any delay.*

In the past, it had been accepted for prosecutors to in-
clude “‘defense delay” periods as part of the “window”
available for the setting of a trial date. Speedy. trial
problems :arise when the trial court rules that what the
prosecutor believed was a defense delay is a period of gov-
ernment accountability, and when the day of the trial
court’s ruling is beyond the 120 or 90 day R.C.M. 707 limi-
tation. Judge Cox, writing for the Court of Military
Appeals in United States v. Burris,* - called for a halt to
that practice. He made it clear that the court wants prose-
cutors in'court before the expiration of the applicable time
limits under R.C.M. 707.4" Thus, if the defense or the gov-
ernment believes that the other party is accountable for a
delay, the trial judge can rule on the matter without having
to dismiss any offenses. Application of this procedure
should decrease the need for litigation by the government in
the area of speedy trial.

Junsdlctlon Approximately twenty percent of govern-
ment appeals have been generated by jurisdictional ruhngs
Service-wide, the government has prevailed on elghty six
percent of these cases.

Perhaps the most widely known government appeals ju-
risdiction case is United: States v.  Solorio. *®* There, the
Court of Military Appeals upheld the Coast Guard Court
of Military Review’s reversal of a trial court’s ruling that
off-base sexual abuse of female children of a fellow Coast
Guardsman was not service connected. In United States v.

36 This ﬁgure does not include cases decided after June 26, 1986. Of the thirty-nine cases addressed at the Courts of Military Review, twenty-eight cases have
been decided by the Navy-Marine Corps court, seven by the Army court, three by the Air Force court, and one case by the Coast Guard court. At least
three new government appeals were pending at the courts of military review as of July 7, 1986: United States v. Yates, NMCM 85-0016 (corroboration of
confession under Mil. R. Evid. 304); United States v. Ivester, NMCM 86-04 (speedy trial); and United States v. Hutchins, Misc. Dkt. No. 1986/5 (]uns:hc-
tion) (Army).

37 United States v. Harrison, 22 M.J. 535, (N.M.C.M.R. 1986); United States v. Leonard, 20 M J. 589 (N.NM.C.M.R. ), affd, 21 M.J. 67 (C. M.A. 1985)
38 United States v. Webb, Misc, Dkt. No. 85-0016 (N.M.C.M.R. 11 October 1985) (memo. op.). ’

39 United States v. Jones, 21 M.J. 819 (N.M.C.M.R. 1985). Whether the prosecution was able to proceed to trial within the required speedy trial hmxt absent’
any defense delay period was a matter of concern to the Court of Military Appeals in United States v. Burris, 21 M.J. 140, 144 (C.M.A. 1985).

4022 'M.J. 620 (1986). Additionally, the Navy Court addressed good cause, as well as unauthorized absence by the accused, in United States v. Turk, Misc.
Dkt. No. 86-03 (N.M.C.M.R. 29 May 1986).

4121 M.J. 576 (A.C.M.R. 1985).

42 United States v. Tucker, Misc. Dkt. No 84-07 (N.M.C.M.R. 3] December 1984) (memo. op.), government motion to dismiss defense appeal demed 20
M.J. 52 (C.M.A)), petition for reconsideration of motion denied, 20 M.J. 260 (C.M.A.), petition denied, 20 M.J. 292 (C.M.A. '1985). :

43 United States v. Kuelker, 20 M.J. 715 (N.M.C.M.R. 1985). The Kuelker decision is explained in United States v. Lilly, 22 M.J. at 624 n.1.
44 United States v. Harris, 20 M.J. 795 (N.M.C.M.R. 1985). The Harris decision is explained in United States v. Lilly, 22 M.J. at 624 n.1.

45 United States v. Burris, 21 M.J, 140 (CM.A. 1985).

4621 M.J. 140 (C.M.A. 1985).

4721 MLJ. at 145. In'addition, the Navy-Marine Corps Court of Military Review suggests that prosecutors resolve speedy trial accou.ntablhty prior to the
tolling of the speedy trial limitations through a motion for appropriate relief. Lilly, 22 M.J. at 629 n.6. The Army has addressed this matter through memo-
randa to staff judge advocates. See Wittmayer, Appellate Courts Address Speedy Trial Issues, The Army Lawyer, Mar. 1986, at 63, 64 n.21.

4821 M.J. 512 (C.G.CM.R. 1985), affd, 21 M.J. 251 (C.M.A. 1986), cert. granted, 54 U.S.L.W. 3823 (U.S. 16 June 1986) (No. 85-1581)..
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Abell,® the Army Court of Military Review applied Solorio
in reversing :a' trial court’s dismissal of an accused’s sex
abuse of minor children of other soldiers which occurred in
a trailer park adjacent to Fort Rucker, Alabama.

Prior to Solorio, in United States v. Wilson, ® a Navy tri-

al court .was reversed for finding ‘no jurisdiction over a
“domestic dispute” involving sodomy and assault occurring
five miles from Fort Polk, Louisiana, between a Navy boat-
swain’s mate third class, who was on leave, and his wife, an
Ammy private. The Navy-Marine Corps Court of Military
Review ruled that the civilian authorities’ declination to in-
véstigate and prosecute, in conjunction with the military
status of the v1ct1ms, conferred military jurisdiction. 51

A Navy trial court was reversed for ruling that an ac-
cused’s off-base drug usage, detected through urinalysis,
was not service connected. 2 ‘A Navy trial court’s dismissal
of sex offenses on the grounds that the offenses occurred
during a prior enlistment was reversed, where the accused
was discharged for the purpose of reenlistment and the ac-
cused’s military status remained uninterrupted.*’  Another
Navy trial court’s dismissal of sex offenses, on the grounds
that the accused’s enlistment had expired, was reversed
when the trial court did not determine whether the accused
objected to continued service and whether the government
had acted with a view toward prosecutlon wnthm a reasona-
ble period of time. *

In contrast, the Court of Military Appeals, in Umted
States v. Howard, % upheld a trial court’s decision that mili-
tary in personam jurisdiction over a soldier was lost upon
delivery of the discharge certificate, notwithstanding an
Army regulation that purported to establish the moment of
discharge at a point subsequent to the dehvery of the
certificate. , :

-~ Urinalysis. Approximately twenty percent of government
appeals l"!lave been generated by urinalysis rulings. Service-
wide, the government has prevailed in approxunately ﬁfty-
seven percent of these cases. :

Trial courts have been reversed for suppressing urinalysis
test results on the grounds that the government: did not. fol--
low its own regulations regarding urinalysis testing
procedures; % allowed a non-Department of Defense certi-
fied laboratory to conduct a re-test of a urinalysis sample 7

-and conducted a urinalysis examination that was given fou-

tinely to personnel checking into a new squadron 58

Trial courts have been upheld in challenges to ruhngs .
suppressing urinalysis test results: when the test was found
to be, as a matter of fact, motivated primarily for discipli-
nary purposes as opposed to security purposes; % when the
government failed to demonstrate by “clear and convincing
evidence,” to the satxsfactlon of the trial court, that urinaly-
sis -sampling of a “correctee” checking into a correctional
custody facility was an 1nspectlon © and because of defects
in the chain of custody.®

Other Searches and Seizures. In United States v. Postle,
the trial court’s exclusion of the fruits of 2 command autho- .
rized search of Airman Recruit Postle’s rack locker for -
drugs was reversed on the grounds that the trial court erred
in failing to apply the totality of the circumstances test as
required by Illinois v. Gates.®* The Postle court also ruled
that the “good faith” exception to the exclusionary rule

should be analyzed by trial judges when resolvmg fourth. -

amendment questions. % o

Confessions/Mil. R. Evid..304. In United States v. St.
Clazr, ¢ the tnal court suppressed St. Clair’s confession on .
the grounds that the special agent’s promise to assist in get- .
ting St. Clair *‘off restriction® constituted improper -
inducement. The Navy-Marine Corps Court of Military Re- -
view ruled that the.agent’s remarks, although some .
inducement, did not constitute unlawful inducement, and .
reversed the trial court’s decision. In -United States: v.
Poduszczak, % the Army .Court of Military Review reversed ..
the trial court’s suppression of a redacted confession be-
cause it ‘was sufficiently .corroborated under the
requirements of Mil: R. Evid.- 304(g)(1) by the testimony of -
four witnesses.. The Poduszczak court upheld. the trial

49 Misc. Dkt. No. 1986/1 (A.C.M.R. 11 March 1986) (memo. op.), petition filed, 22 M.J. 114 (C.M.A. 13 March 1986). The Court of Military Appqals
heard oral argument in this case on 26 June 1986, Interestingly, this government appeal was still pending, although the Court of Military Appeals denied .
Abell's petition for a stay of the trial proceedings, see United States v. Abell, 22 M.J. 183 (C.M.A. 1 April 1986) (order), and Abell was subsequently con-
victed at trial on 11 April 1986, followmg the Army Court of Military Review’s remand of the case to the trial level for further proceedmgs

%0 Misc. Dkt. No. B5-08 (N.M. C.M.R. 20 August 1985) (memo. op.). .

5 Id

32:.United States v Pearson, Misc. Dkt. No. 84-10 N.M.C.M.R. 17 Ianuary 1985) (memo. op.).
$3 United States v. Moore, 22 M.J. 523 (N.M.C.M.R. 1986).

34 United States v. Carter, Misc. Dkt No. 85-14 (N.M.C.M. R. 25 November 1985) (memo. op)
5520 M.J. 353 (C.ML.A. 1985).

%6 ()Jmted States v. Hilbert, 22 M.J. 527 (N.M.C. M R. 1986); _Umted States v. Johnston, Misc. Dkt. No. 85—24 (N. M CM. R 25 February 1986) (memo
op

57 United States v. Scholz, 19 M.J. 837 (N.M.CM.R. 1934)

58 United States v. Cuervo, Misc. Dkt. No. 85-12 (N.M.C.M.R. 29 Novembcr 1985) (memo. op.), petition demed 22 M.J 235 (C M.A. 1986)

9 United States v. Austin, 21 M.J, 592 (A.C. M.R. 1985). :

% United States v. Heupel, 21 M.J. 589 (A.F.C.M.R. 1985). ; ; ;

61 United States v. Brice, Misc. Dkt. No. 86-21 (N.NM.C.M.R. 26 June 1986) (memo. op) United Statcs V. Lcw:s, 19 M J. 869 (A.F. C M.R. 1985)

6220 M.J. 632 (N.M.C.M.R. 1985). ] .

63497 U.S. 213 (1983). : s

6420 M.J. at 643—47. But see United States v. Johnson, 21 MJ. 553 (A F.CMR. ) (good faith exceptlon does not apply to mlhtary), cemﬁed for review, 21
M.J. 300 (C.M.A. 1985). ‘

6519 M.J. 933 (N.M.C.M.R. 1984).
6620 M.J. 627 (A.C.M.R. 1985).
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court’s suppression of Puduszczak’s admxssxons to his co-
orkers, however.: : ‘

Immumzed Testunony In United States v. Tucker, 6 the; :
trial court’s dismissal of charges on the grounds that the

} prosecutlon fa11ed to meet its heavy burden of demonstrat-

ing that no derivative use had been made of Tucker’s

immunized testimony was upheld, where the essence of the
issue was a factual one and where the trial court applied the
proper legal standards.

Jencks Act.®® In United States v. Derrick, ® the trial
court. suppressed testimony of key prosecution witnesses on
the grounds that Derrick was prejudiced by the loss of tape
recordings of the challenged witnesses’ testimony. The Na-
vy-Marine Corps Court of Military Review reversed the
trial court because Derrick failed to demonstrate that the
loss of the tapes impaired the defense. In United States v.
Ostrander, ™ the trial court suppressed a pretrial oral state-
ment when the Naval Investigative Service failed to
produce the investigator’s case notes. . The Navy-Marine
Corps Court of Military Review reversed the trial court’s
decision because there was no evidence that the notes

sought actually existed and because the trial court errone-

ously concluded that the government’s‘actions constituted
bad faith.

Uncharged Misconduct/Mil. R. Evid. 403 and 404. In
United States v. Peterson, ™ the trial court suppressed evi-
dence of two uncharged sexual assaults as not sufficiently
similar to the rape and sodomy charges in issue, and on the
grounds 'that the prejudical impact outweighed the proba-
tive value. The Navy-Marine Corps Court of Military
Review reversed the trial court’s ruling on the grounds that
it ‘applied too stringent-a standard regarding the degree of
simildrity in determining the admissibility of other crimes,

wrongs, or acts under Mil. R. Evid. 404(b), and did not

conduct-a proper balancing under the test for prejudice
under Mil. R. Evid. 403. On the other hand, in United
States v. Mayer,™ the trial court’s exclusion of uncharged
acts of misconduct on the grounds of prejudical 1mpact was
upheld.

Hearsay/Mil. R. Evid. 803 and 804. In United States v.

Mayer,” the tnal court’s exclusion of two sworn state-'

ments on the grounds that the exhibits did not contain the
guarantees of trustworthiness under Mil. R. Evid. 803(24)
and Mil. R. Evid. 804(b)(5) was upheld.

Attorney Conflict of Interest. In United States v. -

McArthur, " the trial defense counsel discussed McArthur’s

6720 M.J. 602 (N.M.C.M.R. 1985).

6818 U.S.C. § 3500 (1982), incorporated into R.C.M. 914.

6921 M.J. 908 (N.M.C.M.R. 1986).

70 Misc. Dkt. No. 8406 (N.M.C.M.R. 19 December 1984) (memo op).
7120 M.J. 806 (N.M.C.M.R. 1985).

231 M.J, 504 (A.-F.C.M.R. 1985).

B1d. '

74 Misc. Dkt. No. 85-11 (N.M.C.M.R. 29 November 1985) (memo. op.).
7321 MLJ. 981 (N.M.C.M.R. 1986).

619 M.J. 626 (N.M.CM.R. 1984).

defense with the senior trial defense counsel. Subsequently, -
the senior trial defense counsel was assigned as the prosecu-
tor from “the earliest” stages of McArthur’s case. At trial,
the judge granted the defense motion to dismiss the charges
because of conflict of interest. On appeal, the Navy-Marine
Corps Court of Military Review reversed the trial court on
the grounds that the conflict of interest was not “egreglous"
and noted that dismissal was a “draconian remedy” - ‘that
constituted an abuse of discretion. The McArthur court re-
manded the case to the convening authonty who could
either dismiss the charges as a matter of judicial economy
or forward the case to a new convening authority to make
an 1ndependent determination regardmg the disposition of
the case in accordance with a series of stringent stipulations
designed by the McArthur court to ensure that the prosecu-
tor’s influence in the case was nulhﬁed

Statute of, Limitations/R.C.M. 603. In »United Stdtes v.
Blair, ™ a trial court’s dismissal of desertion charges on the
basis of the statute of limitations was reversed ‘where the
challenged amendment to the charge sheet was a minor
change under R.C.M. 603, did not raise a statute of limita-
tions question, and did not mlslead the accused.

Failure to State Offense. In United States v. Ermitano, 7
the trial court dismissed desertion charges on the grounds
that the absence of the allegation that the desertion was
“without authority” meant that no offense was stated. The
Navy-Marine Corps Court of Military Review ruled that
the alleged phrase “absent in desertion” implied that the
absence was without authonty, and reversed the trial
court’s ruling.

Constitutionality of Offense. In United States v. Byers, ™
Byers engaged in consensual sodomy with a female soldier.
The trial court dismissed the sodomy offense on the
grounds that. the UCMJ could not constitutionally impose
criminal sanctions against an adult. for private heterosexual
consensual “foreplay” which was of a deviant nature. The
Army Court of Military Review, relying on authority such
as United States v. Jones, ”® reversed the trial court’s
dec1sxon ‘

Remand for a New Pretrial - Investl_gatlon In Umted :
States v. Penn, ™ the Navy-Marine Corps Court of Military -

Review ruled that a trial court’s ordering of a new pretrial

investigation on the grounds that the original investigating
officer lacked impartiality was not a ruling that could be ap-
pealed by the government because it neither excluded
evidence nor terminated the proceedings.

7 Misc. Dkt. No. 1985/6 (A.CM.R. 14 June 1985) (memo. op.), petition denied, 21 M.J. 85 (C.M.A. 1985).

78 14 M.J. 1008 (A.C.M.R. 1982), petition denied, 15 M.J. 456 (C.M.A. 1983).

7921 M.J. 907 (N.M.C.M.R. 1986).
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---Denial of a Continuance. In United States v. Browers, ®
the Court of Military Appeals ruled that a trial court’s de-
nial of a government request $o secure witnesses was not an
appealable issue because. it -neither terminated the proceed-
ings nor excluded evidence : S e

" Federal Cases. Independent research will yield 2 multi-
tude of federal cases interpreting various aspects of 18
U.S.C. §3731. Digests of some of these cases may be found
in: Annot., 30 A.L.R. Fed. 655 (1976); 15 C. Wright, A.
Miller, & E. Cooper, Federal Practice and Procedure
§ 3919 (1976), and 18 US.C.A. § 3731 (Notes of Decisions
sectlon) '

Summation The mllltary appellate courts have decided
government appeals in a variety of areas. The government
has, however, focused primarily on speedy trial, jurisdic-
tion,.and urinalysis issues. The approximate percentage of
government appeals cases, by service, is as follows: Navy-
Marine Corps, 70%; Army, 19%, Air Force, 8%; and
Coast Guard 3% '

The Challenge of the Cases )

One of the challenges facmg prosecutors asa result of the
developing military case law is to distinguish'the gray ap-
pealable areas fromi the unappealable areas. There is a risk
that if the military holdings are applied too expansively,
and research is stalled as a result, then prosecutors might
decline to initiate appeals that are winnable, or at least seri-
ously arguable and worthy of exploration. The nature of
this risk may be examined in greater detail by using United
States v. Browers®! as a model for analysis. : :

In Browers, during a pretrial session, the trial counsel
represented that the prosecution was prepared to proceed
with the trial on the mierits, and a trial date was set. On the
day before trial, the prosecutor learned that one witness
had, on 'that day, absented ‘himself without authority and
that the second witness .was already on emergency leave.-
On the day of trial, the trial counsel notified the court that
the prosecution’s sole two witnesses were unavailable, and
sought a sixteen-day continuance. The trial judge denied
the continuance. Subsequently, the government appealed
the trial court’s ruling on the theory, inter alia, that the de-
nial of the continuance had the effect of excluding evidence.
The Court of Military Appeals ruled that the trial judge’s
denial of the continuance did not have the effect of exclud-
ing evidence, and therefore, the issue was not appealable. -

Consider, however, a similar but modified factual pat-
tern. Assume that the prosecutor reasonably relied upon a
detective to furnish hearsay knowledge during a suppres-
sion hearing, and as a result, the informant witness with
personal knowledge of the matter to be asserted was not
called as a witness. Assume further that because the trial
judge was unconvinced by the hearsay nature of the detec-

tive’s testimony, the prosecutor moved for a continuance to

%020 M.J. 356 (C.M.A. 1985).
. 81 Id.
14, at 360.

obtain the informant, and the trial court denied the motion
for a continuance and dismissed the charge. Is the issue ap-
pealable? While at first blush Browers may tend to
discourage appealing the issue, it is fully appealable. In fact,

in' United States v. Clinger,® ' the Fourth Circuit Court of
Appeals reversed the trial court in such a scenario. The
critical distinction between the two cases is that there was a
dismissal of the charges or termination of the proceedmgs
in Clinger but not in Browers. Once a termination of the
proceedings or exclusion of evidence occurs, it appears that
virtually any ruling adverse to the government in relation
thereto, mcludmg the denial of a contmuance, is appealable ;

Moreover, despite the facial requirement. m Artlcle 62,
UCMI for a termination of the proceedings or exclusion of
evidence as a prerequisite for a government appeal, there is
dictum in at Jeast one federal case that reveals a more ex-
pansive view of the government’s right to appeal under, 18
U.S.C. § 3731. In United States v.: Wayte, * a case.involving
a prosecution for failure to register for the draft, the district
court ordered the government to furnish Wayte ‘with-cer-
tain documents that were related to his claim of selective
prosecution. The government declined to comply with the
court order on the grounds of executive privilege. The dis-'
trict court offered to resolve the impasse between it and the
government by allowing the government to appeal the issue
to the Ninth Circuit Court of Appeals. The government
took the position that appeal was available only if the dis-
trict court dismissed the indictment against Wayte and
refused the court’s offer to appeal.® Prior to the dismissal
of the indictment, the district court noted that Congress di-
rected that the provisions of '18:U.S.C.-§ 3731 be
interpreted “liberally” to “effectuate-its purposes” and ob-
served that the government “‘could have pursued an avenue
of appeal which would have fallen far short of callmg for

dismissal of the indictment.” %6
[}

--Regardless of whether the district c_:_ourt’s -,,ob,servation in
Wayte is correct, the point here is that probes into the ap-
plication of 18 U.S.C. § 3731 yield avenues of approach
that are important to policy considerations underlying the
initiation of the appeal. Indeed, until the government chal-
lenges the boundaries of Article 62, appellate courts cannot
define those boundaries. In this regard, the district court’s
comments in Wayte give pause to consider the breadth of
the meaning of a “liberal construction” of the govemrnent’
right to appeal. ‘ ‘

Furthermore, although the Browers court ruled that the
denial of a continuance to secure essential witnesses did not
have the effect of excluding evidence, Browers ‘does not
stand for the proposition that the ‘‘effects:test,” as ex-
plained in the Army Court of Military Review’s decision, is
in the emergency room in danger of expiring, as the Navy-
Marine Corps Court of Military Review appears to indicate

83681 F.2d 221 (4th Cir.), cert. denied, 459 U.S. 912 (1982). See also United States v. Robinson, 593 F.2d 573 (4th Cir. 1979)

8 549 F.Supp. 1376 (C.D. Cal. 1982), rev'd, 710 F.2d 1385 (9th Cir. 1583).
85 1d, at 1379. :
81d
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in Penn.® Rather, the “effects test” is still functional in'the
military. It is simply triggered by a ruling that is closer to

an evidentiary base, for example, as in In. re Colluci,®® -

where it was held that a district court’s quashing of & grand
Jury subpoena for records had the practical effect of exclud-
ing evidence. . r

Trial Tactics for Development of the Record

In his 1846 treatise, Army Lieutenant John O’Brien not-
ed that ““[i]t is the first and most significant rule of
evidence, that the best evidence of which the case is capable
shall be given,” for otherwise ‘“the party neglecting to
produce it” shall not be heard to complain.® This sage ad-
vice is applicable today. R.C.M. 905(d) requires a trial
judge to state “essential findings on the record” where fac-
tual issues are involved in resolving a motion.® If the trial
court resolves facts adversely to the government, during the
government appellate process, the military appellate courts
will not, in the words of Judge Cox, “launch a rescue mis-
sion”?! regarding the facts.

Familiarity With Appellate Review Standards. Thus, one
subtle tactic that prosecutors could mcorporate is to be-
come familiar with the standard of appellate review during
the government appellate review process. Article 62 re-
stricts appellate courts to a review of matters of law. The
meaning of this standard, and its relationship to the facts in
a case, are discussed in most of the military government ap-
peals decisions. In Burris, Judge Cox set forth 2 number of
cases that discuss these issues.?? Familiarity with these
cases should assist the trial counsel in framing a presenta-
tion that will both convince the trial judge of the
prosecution’s position and convince the appellate authori-
ties that any adverse trial court ruling is wrongly decided.

Moreover, prosecutors should learn from the construc-
tive criticism contained in cases where the government has
lost on appeal, and should make an effort to correct any
problematic practices that prior trial counsel encountered.

Provide Analytical Tools for Courts. A second tactic is
to furnish analytical tools for the trial and appellate author-
ities, particularly in detailed factual or legal disputes. At
trial and during reconsideration, ** the broadest number of
theories reasonably possible, including recent doctrinal de-
velopments in the law, should be advocated. This practice is
suggested not only to persuade the trial court, but also to

provide an alternative and possibly winning basis for attack
on appeal in the event the government’s primary theory at-

trial fails. For example, during litigation of a speedy trial

motion, if the prosecution’s position is that it is exempt
from a disputed delay period because the defense requested
or consented -to a delay under R.C.M: 707(c)(3); consider

‘whether any of the other exclusionary provisions,.such as

the good cause exemption in R.C.M. 707(c)(8), are applica-
ble. If so, each exclusionary provtslon should be argued.

To the extent that time and adnumstratlve support’ allow,
the prosecutor should furnish the trial court with a succinct
trial brief that identifies the factual matters in dispute, out-
lines the government’s position regarding the facts, :and
states the applicable principles of law and case law upon
which the government relies. This will assist the trial court
in its resolution of the issues. At trial, prior to the presenta-
tion of evidence on motions, the prosecutor should, briefly
outline for the judge and appellate authorities the.evidence
to be adduced and its purpose, if the trial court will allow
it. During any hearings in reconsideration of a ruling ad-
verse to the government, the prosecution should again
submit a trial brief that states the government’s objections
to any specific findings of facts or the legal principles uti-
lized by the trial court, and the reasons for these objections.

Marshal the Evidence. A third tactic for estabhshmg the
groundwork for a government appeal-is to present all rea-
sonably available live and documentary' evidence which
supports prosecution offers of proof that are disputed by the
defense. This approach should reduce the probability that a
trial court will arrive at factual ﬁndmgs adverse to the gov-
ernment. Moreover, a developed factual record w111 provide
a substantial basis for appellate courts which are inclined to
find a legal error based on the trial judge’s assessment of
the facts. This is particularly true if the government-invokes
the fact finding powers of the Army Court of Military Re-
view through an extraordinary writ in con_]unctlon w1th a
government appeal. :

This approach requires an aggressive'~1itigation stance.
For example, during a factual dispute regarding delay. ac-
countability in a speedy trial motion, if a defense .counsel
has central involvement in the facts,* a neutral prosecutor
should consider calling the defense counsel to the witness
stand for the revelation of points important to the prosecu-
tion’s case. Further, in speedy trial cases, if the defense
contests the trial counsel’s assertion that the prosecution
was prepared to try a case w1t}un the 120-or 90 day time
limit, the prosecution should prove the assertion with- evi-
dence such as the testimony of legal clerks, venﬁcatlon of
witness interviews, and documentary ev1dence R

§7In ruling that a trial court order for a new pretrial lnvesngatlon was not an appealable order, the Perm court stated “We need not rule in thls case that
the practical effects test is inapplicable to all Article 62 appeals.” Penn, 21 M.J. at 908.

88 597 F.2d 851 (3d Cir. 1979). See also In re Kent, 646 F.2d 963 (Sth Cir. 1981). This does not mean that Article 62(a) was meant to crcate panty betwccn
the government and the accused on appeal. Both Chief Judge Everett and Judge Cox have contmuously warned against lts overuse. See, e.g.. ,Browers 20
M.J. at 360.

89 J, O’Brien, Treatise on American Military Courts and the Practice of Courts Martial; With Suggestions for Their Improvement 169 (Phlladelphla 1846)

9 The Navy-Marine Corps Court of Military Review construes R.C.M. 905(d) as requiring the trial court to set forth specific facts found the ]ega.l basis for
a ruling, and any other statement which would clarify the ruling. Postle, 20 M.J. at 640.

91 Burris, 21 M.J. at 145.
921d. at 143 n.7.

93 In asking for reconsideration, the prosecutor should consider requesting the court for a delay before any new hearing is held. If the delay is granted, the
prosecutor should utilize either notes or the taped record of proceedings as a basis upon which to address specific findings by the court. In cases where a
government appeal is under consideration, trial counsel should consult the Trial Counsel Assistance Program for input before litigating in reconsideration.
This consultation should provide any information that could strengthen the government’s position on appeal.

%4 In Burris, Judge Cox reminds counsel that practitioners should not place themselves in the position of being a potential witness. 20 M.J. at 142 n.5.- °
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+If, in the midst of a motion hearing, the defense counsel

presents documentary evidence such as a sworn statement.

as.a substitute for live testimony, a practice which allows
for defense containment of damaging information, the pros-

ecutor should not accept it in the heat of battle. Instead, the.
prosecutor should ask for a recess in the proceedings to in-.

terview the witness and should present that witness’
testimony if it supports the government’s position or nulli-
fies'the defense position. In any event, the prosecutor
should ensure that the underlying facts contained in appel-
late exhibits offered by the defense are thoroughly rebutted
or explained by convincing evidence, if possible.

“Procedure - -

After havmg probed aspects of the preparatory workf
which undergirds an Article 62 appeal, the next step is an

exammatlon of the procedural aspects of the appeal.

‘Mechanics of the Process

The procedural rules governing govemment appeals are

contained in R.C.M. 908, case law, and the rules of the ap-
pellate courts.

Trial Level. At trial, the judge either termmates the pro-
ceedmgs relative to an offense, usually through dismissal of
a specification or abatement, or excludes substantial evi-
dence of a material fact. Regardless of the stage in the
proceedings, mcludmg reconsideration® of a pretrial mo-
tion ruling and litigation of the trial on the merits,* the

government has the right to seek relief on appeal, as long as

a valid ﬁndmg of not guﬂty has not been entered.”’

If the trial counsel belleves that the trial ]udge s rulmg is.
improper and warrants review on appeal, immediate coordi-
nation with other litigation components is required.?”® The.

prosecutor must consult with the staff judge advocate and
his or her staff as to whether an appeal is appropriate. As
soon ‘as practicable, the prosecutorial staff should consult

wnth the Tnal Counsel Assistance Program and then wn;h

the : Writs' and -Appeals  Branch of the Government Appel-
late. Division regarding the merits of the appeal. The
prosecutor’s input at these stages should, at a minimum,
objectively describe the facts, the legal issues in dispute, the
positions of the litigants, and the precise nature of the trial
judge’s factual and legal rulings. The prosecutor’s input
should give special attention to any proposed challenges to
rulings involving mixed questions of fact and law, which
are problematic to the success of a government appeal,

Upon authorization from either the general court-martial
convening authority or the staff judge advocate,* the trial
counsel lodges a notice of appeal, pursuant to R.C.M.
908(b)(3), with the trial judge. The notice of appeal must be
filed with the trial court not later than seventy-two hours
after its ruling. '™ The filing of this notice is important be-
cause it transfers jurisdiction over the subject matter of the
appeal from the trial court to the appellate court. 1! A trial
counsel’s failure to file this notice in a timely manner is fa-
tal to the government’s right to appeal. '

Although R.C.M. 908(b)(1) and (b)(4) state that the trial
court may not proceed with the case as to matters affected
by the appeal, the Court of Military Appeals has deter-
mined that under Article 62, the trial court has concurrent
jurisdiction with the appellate courts to act on matters “in
aid of the appeal.” 12 Therefore, even after giving notice of
the appeal, the prosecution should be prepared to determine
whether any additional trial court proceedmg is in aid of :
the appeal. ' !

Court of Military Review. R.C.M. 908(b)(2) and revised
Rule 21(d)(1),. Rules of Practice and Procedure of the
Courts of Military Review, 1 charge the trial counsel with
the responsibility of preparing and transmitting the original
record and three copies of the record to the Clerk of Court’
of the Army Court of Military Review, via'the Government
Abppellate Division. R.C.M. 908(b)(5) allows the trial coun-
sel ‘to submit relevant parts of the record, and also

95 See United States v. Humphries, 636 F.2d 1172, 1174-75 (9(1:1 Cir. 1980), cert."denied, 451 U.S. 988 (1981); United States v. Burris, 21 M.J: 140 141
(C.M.A. 1985); Umted States v. Cuervo, Misc. Dkt."No. 85- 12 (N.M.C.M.R. 29 November 1985) (memo. 0p.), petmon denied, 22 M.J. 235 (C.M.A. 1986).

% United States v. Podusz.czak 20 M.J. 627 630 (A.CM.R. 1985), pennon filed, 20 M.J. 201 (C.M:A. 1985), petition withdrawn, 20 M.J. 328 (C.M.A:
1985). The federal government appeals procedure under 18 U.S.C. § 3731 precludes an appeal if a retrial would violate the defendant’s double jeopardy.
rights and if an appeal would interrupt an ongoing trial. United States v. Harshaw, 705 F.2d 317, 319 (8th Cir. 1983). Article 62 also prectudes a violation of
an accused’s double jeopardy rights. Article 62 does not, on its face, however, preclude a government appeal during the course of a trial on the ments Fur-
thermore, because an appeal of evidence during the merits is not a termination of the proceedings by the government, the former jeopardy provisions of
Article 44(c) are not triggered. Thus, it appears that the ruling in Poduszczak that the government may appeal during the course of a trial under Article 62 is'
sound.. This interpretation remains to be reviewed by the Court of Military Appeals, however, See Sullivan, Army Government Appeals Round Two, The -
Army Lawyer, Dec. 1985, at 30, 31 n.37 [hereinafter cited as Sullivan]. Judge Cox appears to have stated, in effect, that the government should not appeal if
jeopardy has attached. Browers, 20 M.J. at 360 (Cox, J., concurring). If so, this interpretation appears to have the practical effect of narrowing the breadth of
Article 62 by reading into it a ban on appeals that would interrupt the course of the trial on the merits. Chief Judge Everett’s observation, however, that
exclusion of eyidence under Article 62 means, in part, a ruling made “at” trial, supports the proposition that the government may appeal during the merits.
See Burris, 20 M.J. at 360. Additionally, the Analysis to R.C.M. 908(1:)(4) states that ““It is expected that in most cases”” government appeals will arise from .
pretrial rulmgs MCM, 1984, app. 21. The corollary to thls analys1s indicates that the drafters contemplated instances in whlch a ruling during the ments
would give rise to a government appeal.

97 See United States v. Martin Linen Suppiy Co 430 US. 564 572 (1977) United States v. Browers, 20 M 1. 542 (ACM.R.), revid, 20 M J. 356 (C M. A
1986). .

98 Dep’t of Army, Reg No. 27—10 Legal Semces—Mlhtary Justlce, para 13—3 (1 July 1984) [heremafter cited as AR 27—10]
9 Id. at para. 13-3a.

10 UCMY 62(a)(2).

101 United States v. Browers, 20 M.J. 356, 359 (C.M.A. 1985).

192 United States v. Mayer, 21 M. J. 504, 505-06 (A.F.C.M.R. 1985).

1939 Browers, 20 M.J. at 359.

104 See United States v. Cuervo.

105 Dep't of Army, Reg. No. 27-13, Military Justice—Courts of Mllltary Rev1ew Rules of Practice and Procedure, Rule 21(d)(1) (12 July 1985) (Cl 29 May
1986) [hereinafter cited as Rule 21(d)(1)}. :
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authorizes the court of military review to require the sub-
mission ‘of all or any part of the record. The court of
military review has activated its authority under R.C.M.
908(b)(5), and has, through Rule 21(d)(1), required the sub-
mission of the entire record. Rule 21(d)(1) and:paragraph
13-3c. AR 27-10, require the trial counsel to submit four
records of trial to the Government Appellate Division no
later than twenty days after the filing of the notice of appeal
with the trial court. Whenever practicable, the trial counsel
should keep the Government Appellate Division informed
of the status of the preparation and transmittal of the
record.

Upon receipt of the records of trial, the Government Ap-
pellate Division, under Rule 21(d)(1), is required to file the
records immediately with the court of ‘military review, and
the appeal and supporting brief within twenty days. Prior
to filing the appeal, the Government Appellate Division
conducts research on the issues and reevaluates the initial
decision to proceed with the appeal in light of the research,
contents of the record of trial, doctrinal considerations, and
workload requirements. The division also drafts, types, re-
views, and edits any brief that may be filed.

Durmg this process, the attorney preparing the brief may‘

require the assistance of the trial counsel regarding insight
into the issues, including record and non-record matters.
Additionally, these contacts may assist the government ap-
pellate counsel to respond to occasional appellate court
inquiries regarding record matters that are unclear or non-
record matters.

After the government ﬁles its appeal under Court of Mll-
itary Review Rule 21(d)(2), the appellee has twenty days to
respond. There may or may not be an oral argument in the
case. Thereafter, the Army Court of Military Review,
which is required to expedite the case under R.C.M.
908(c)(2), will issue a decision.

.. While the case is before the Army Court of Military Re-

view, the trial counsel should be prepared to proceed
quickly to trial in the event the government prevails. Addi-
tionally, the trial counsel should prepare a factual basis, if
any, for opposing the defense’s anticipated request to the
Court of Military Appeals % for a stay of the trial proceed-
ings after a government victory at the Army court, and
transmit those matters to the Government Appellate Divi-
sion. Matters pertinent to the opposition of a stay of the
proceedings include harm to the public interest!?”’” and
harm to other parties, ' such as prolonged psychological
trauma to a teenage rape victim if the proceedings continue
much longer. The trial counsel should assemble persuasive
documentary evidence, such as the analysis of a treating
psychiatrist, to support specific factual claims of harm to
individuals. Other matters relevant to the resolution of a
stay motion include any decision not to prosecute the case
if it is remanded for further proceedings.

Court of Military Appeals. Under Rule 19, Rules of
Practice and Procedure of the Court of Military Appeals, if
the government loses at the court of military review and

certifies the case to the Court of Military Appeals upon di-
rection of The Judge Advocate General, the govetnment
must file the certificate for review within thirty days after
the Court of Military Review’s decision. Upon issuance of a
docketing notice by the court, the government is allowed
thirty days to file its brief, and the defense is allowed thlrty
days to respond.

Under RCM. 908(c)(3) and Court of Military Appeals
Rule 19, if the accused is the losing litigant before the court
of military review, the defense may file a petition for grant
of review before the Court of Military Appeals within sixty
days after notification of the decision of the court of milita-
ry review. After the Court of Military Appeals issues a
docketing notice, the defense has thirty days to file its brief
or supplement to the petition for grant of review. The gov-
ernment is allowed thirty days to respond. Thereafter, the
court usually hears oral argument prior to issuing a
decision.

During the government’s preparation of the brief and
oral argument to the Court of Military Appeals, the trial
counsel should be prepared to assist the appellate counsel
who may have questions regarding issues that arise as a re-
sult of further analysis. :

In those cases where the accused is appealing an adverse
court of military review decision, and the prosecution is
prepared to proceed with trial, the defense routinely at-
tempts to prevent trial before the Court of Military Appeals
decides the case, by requesting a stay of the proceedings.
Under Rule 30, Rules of Practice and Procedure of the
Court of Military Appeals; the government is allotted five
days to respond to a defense motion for a stay. The Gov-
ernment Appellate Division, previously armed by the trial
counsel with any factual basis upon which to oppose the
stay, makes factual and legal arguments in opposition to the
stay, if warranted. :

In this regard, it is essential that the trial counsel keep
the Government Appellate Division informed as to all
changes in the trial date. The government has a duty to in-
form the Court of Military Appeals,.in-advance, of any
proposed trial date and all changes thereto. As a result, the
court will be fully informed regarding the last possible mo-
ment at which it could issue an effective stay of the
proceedings and balance its priorities accordingly. If the
court denies the stay application or declines to act on the
stay by the scheduled trial date, then the ‘trial counsel
should proceed with the trial. On the other hand, if the
court stays the proceedings, the Government Appellate Di-
vision will 1mmed1ately notify the trial counsel, and the
prosecution is postponed until the Court of Military Ap-
peals decides the case. In the meantime, the trial counsel
should maintain the prosecution’s readiness to proceed to
trial in the event the government prevails on appeal. If the
Court of Military Appeals decides the case, thie losing liti-
gant may appeal by writ of certiorari to the Supreme Court’
under R.C.M. 1205.

During the appellate proceedings, if the prosecutiOn de-
cides not to prosecute the accused, for reasons such as the

106 The Court of Military Appeals resolved any question regarding its authority to review government appeals when it denied the Navy s'motion to dismiss

for lack of jurisdiction in United States v. Tucker, 20 M.J. 52 (C M.A. 1985).

107 See Virginia Petroleum Jobbers Association v. Federal Power Commission, 259 F.2d 921, 925 (D.C. Cir.. 1958).

108 1g,
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dismissal of charges or the issuance of a discharge in lieu of '

court-martial, the Government Appellate Division should
be notified immediately. The trial counsel should transmit
evidence documenting the occurrence of such a decision to
the Government Appellate Division. For example, in
Burris, Judge Cox stated that when the accused had been
discharged from the service, and hence no longer subject to
court-martial jurisdiction, before completion of appellate
review, the government should furnish appellate courts
with a “certified” copy of the discharge certificate. '®

The government’s post-appeal decision not to prosecute
the case, while having no impact on an appellate court’s
power to hear the case, or jurisdiction, ' is a factor that
may have a beanng on the justiciability of the case. !’ Ad-
ditionally, in Article 62(b), Congress stipulated that
government appeals should have priority over other pro-
ceedings in the appellate courts “whenever practicable.”
The congressional mandate to expedite the appeal is predi-
cated upon an ongoing attempt to prosecute. Consequently,
dynamics that may adversely affect the parties’ ability to lit-
igate at trial, such as the loss of witnesses, and the concern

for hardship on the accused in existence since the Criminal

Appeals Act of 1907, place a premium on resolvmg the ap-
peal as soon as possible.

. Where the appellate decision will have no bearing on the
prosecution of the case, because of the government’s prior
decision not to prosecute, it is no longer *‘practicable to
expedite such a case..Moreover, the court could exercise its
discretion in the area of justiciability, !> and make an in-
formed decision regarding the conservation of judicial
resources. For example, the court could decide not to grant
review of the case or declme to decide the case becausc of
mootness. P

" In the two years since govcrnment appeals have been liti-

gated, however, the court has indicated a preference for
deciding appeals within its jurisdiction, regardless of jus-
ticiability concerns, where the accused, even if discharged,
requests review or where significant doctrinal issues ex-
ist. '3 Nevertheless, the trial counsel’s continual updates
regarding the status of a case are 1mportant

Statistical Data

Statistical data from Army government appeals reveal
that on the average, it takes approximately eighty days
from the time of the trial court’s ruling to the issuance of a
decision by ithe Army Court of Mlhtary Review. This time
includes periods consumed by the government’s decision to

10921 M.J. at 141 n.2.
110 Browers, 20 M.J. at 358.

file the notice of appeal, record preparation and transmittal,
draftmg of the appeal, response time by the appellee, any
oral arguments, and appellate review.

Statistical data from ten cases, including four Army ap-
peals, reveals that the Court of Military Appeals decides
cases approximately 178 days after a decision has been ren-
dered by a court of military review. This period includes a
regularly scheduled allotment of at least three months
before all pleadings are usually filed before the court, and
additional time consumed for the resolution of motions,
hearing of oral arguments, research, and opinion draftmg
and printing.

Based on the foregoing, it appears that, to date, it takes
an average of 258 total days to resolve a government ap-
peal. This figure does not include an appeal to the Supreme
Court. Note, however, that if the Court of Military Appeals
does not stay the proceedings after a decision by. the court
of military review that is adverse to the defense, the trial
will be over before the completion of appellate review. As a
general rule, prosecutors should maintain a readiness both.
to proceed to trial and to assist appellate counsel with the
appeal for up to nine months after the filing of the notice of
the appeal with the trial court

Procedural Compllcauons The Impasse

When the trial judge dismisses a specrﬁcauon, it is clear
to all parties that the government has a right to appeal.
When the trial court makes a ruling in the area of exclusion
of evidence, ! however, questions may arise as to whether
the ruling had the effect of excluding evidence, ' and, as a
result, is an appealable issue. Furthermore, even if there is
no disagreement that the ruling excluded evidence, ques-
tions may arise as to whether the evidence is “‘substantial
proof of a fact material in the proceeding” !'¢ —another pre-
requisite for appeal under Article 62(a) and R.C.M. 908(a).
In the rare circumstances where the trial court disagrees
with the prosecution’s position that the court’s ruling is ap-
pealable, the prosecution may face practical problems. The
court might decline to allow the trial counsel to delay the
proceedings under R.C.M. 908(b)(1) for the purpose of as-
certammg whether to appeal. Further, the trial court might
not give the trial counsel the opportunity to obtain the nec-
essary permission to file a notice of appeal and might
require the government to go to trial. -

In Browers, the trial judge made a rulmg that the trial
counsel believed had the effect of excluding evidence. The
trial counsel invoked the government’s right to delay the

111 See generally R. Everett, Military Justice in the Armed Forces of the United States 294-95 (1956)

H2.See Browers, 20 M.J. at 358.
113 §ee Burris, 21 M.J. at 141 n.2.°

14 Chief Judge Everett defined “exclusion of evidence” as a “rulmg made at or before trial that certain tcstlmony. documentary evrdence or real ewdence is

inadmissible.” Browers, 20 M.J. at 360.

115 Evidence is excluded if the effect of the ruling or order is to exclude evidence. See Umted States v. Humphnes. 636 F. 2d at 1175

”GJudgc Cox has stated that a government appeal is appropriate if the excluded or suppressed evidence. *'is necessary to prove an essential element of the
offense.” Browers, 20 M.J. at 360 (Cox, J., concurring). He also stated that “a mere weakening of the Government’s case” does not warrant an appeal. Id. In
contrast, the Navy-Mannc Corps Court of Military Review stated in response to an accused’s challenge to a government’s appeal on the grounds that the
excluded evidence in question was cumulative, and therefore not substantial proof of a fact material to the proceedings: .
In an interlocutory appeal, it is beyond the scope of this Court to speculate as to what weight or importance a pamcular plecc of evidence mxght havc at
trial. It is sufficient that the petitioner [government] believes that the evidence is significant enough to seek reversal of a military judge’s exclusionary
ruling rather than continue at trial with whatever evidence that might be available.

United States v.-Scholz, 19 M.J. at 841.
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proceedings for up to 24 of the 72 hours allowed under the
provisions of R.C.M. 908(b)(1) to consider whether to ap-
peal. The trial counsel expected the trial judge to halt the
proceedings. Instead, the trial court, determined that its
challenged ruling was not appealable within the meaning of
Article 62. Therefore, the trial court reasoned, the govern-
ment was not entitled to a delay under R.C.M. 908(b)(1).
The Court of Military Appeals upheld the trial court’s rul-
ing.""” The Court of Military Appeals’ decision in Browers
signals the court’s discomfort with a literal application of
the terms of the delay procedure under R.C.M. 908(b)(1),
which would give the trial counsel absolute power to delay
part of the proceedmgs 18 The Browers court ruled, in ef-
fect, that the trial counsel’s power to delay the proceedings
was sub_]ect to rev1ew, ‘challenge, and divestment by the trial
court, in ‘the exercxse of its supervtsory control over the
proceedmgs

The record of trial in Browers reveals that after the trial
court denied the prosecution a delay in the proceedings
under R.C.M. 908(b)(1), the court denied the prosecution’s
request for a brief recess and ordered the case to proceed.
This scenario, in which the court divests the prosecution of
its delay powers and does not allow the trial counsel to re-
search the issue or to consult with superiors for advice
regarding the next step, is a procedural complication. The
trial counsel is alone, and is confronted with the task of ex-
plaining to the trial court why the issue is appealable. The
reasons articulated may be reviewed by the appellate courts;
and thus, the argument is directed to them as well as to the
trial court.

The statistical data reveals that the madence of an im-
passe between the prosecutor and the trial court regarding
the propnety of a government appeal is very low, less than
3% of all cases (1 out of 39). Nevertheless, prosecutors
should not be taken by surprise if such an event occurs.
There are five possible remedies to the impasse. These rem-
edies illustrate the need for long-range planning regarding
the government appeals process. ‘

Persuasion. First, the prosecution should employ the art
of persuasion. The trial counsel with a working knowledge
of government appeals case law should be able to cite co-
gent reasons supporting the government’s theory of appeal.
For this reason, the trial counsel’s research of the law, and
ready access to that information, may be an important fac-
tor in persuading the trial court to allow the government to
exercise its appellate rights, including the delay provisions.

Further, trial counsel should argue policy considerations.
In R.C.M. 908(b)(1) the President provided that the gov-
ernment is entitled to a delay when the trial courts’ ruling
or order “may be” subject to an appeal. By using the terms
“may be subject” to an appeal rather than *is subject” to an
appeal, the President, by implication, directed that the rules
be construed to give the govemment the opportumty to de-
lay the proceedmgs, even if it is mistaken and the issue is

not subject to appeal. The President and the drafters of

R.C.M. 908 (b)(1) contemplated that the trial court’s grant-
ing of the delay would provide the government with the

137 Browers, 20 M.J. at 360.
18 Browers, 20 M.J. at 361 (Cox, J., concurring).
119 602 F.2d 689, 692 (5th Cir. 1979) (en banc).

120 549 F. Supp. at 1379.

opportunity to review the matter. During this-time, the
pr'osecutorial staff will have an opportunity to seek a pre-
liminary opinion regarding the merits of the appeal from
the Trial Counsel Assistance Program and from the Gov-
ernment Appellate Division.

Thus, there is no need for the trial court to exercise its
supervisory powers when the trial counsel requests a delay
under R.C.M. 908(b)(1), even if the trial court believes that
the issue is nonappealable. The trial court should defer to
the President’s directive under R.C.M. 908(b)(1) that the.
trial be halted temporarily.

If the government actually files the notice of appeal re-
garding an issue that the trial court regards as
nonappealable, then it can consider utilizing its supervisory
powers to continue the trial under the authority of Browers
and United States v. Hitchmon,'® a main basis of the
Browers decision. Even so, the trial court should be loath to
invoke its powers to obstruct the government’s filing of the
appeal. The government will audit itself even further, as the
appeal is assessed objectively by authorities at the appellate
level. By order of the Secretary of the Army, through AR
27-10, paragraph 13-3a, a government appeal will be filed
with the appellate courts only after it is approved by the
Chief, Government Appellate Division, in coordination
with The Assistant Judge Advocate General for Military
Law. This process is designed to prevent any abuse of gov-
ernment appeals by trial counsel, and to preclude any
unfair injury to an accused. Further, this review process
will ensure that government appeals address legitimate sub-
stantive and procedural issues worthy of exploration at the
appellate level. Under such circumstances the President
has, through R.C.M. 908(b)(4), directed that the trial pro-
ceedings affected by the subject matter of the appeal come
to a halt, pending appellate disposition.

Prosecutors should argue further that the trial court
should not return to the pre-government appeals era. The
1892 ruling by the Supreme Court in Sanges is no longer
the law. Today, Congress does not intend for a trial judge
to deny the government the opportunity to litigate before
the appellate courts, in contrast to congressional views dur-
ing the time of Judge Humphrey’s 1906 decision in the
“Beef Trust” case. Congress has established a procedure for
the review of trial court rulings, and the trial court should
not hamper the government’s execution of its public re-
sponsibilities. A trial court should attempt to promote the
growth of the law of government appeals as did the trial
court in Wayte. 120

The underlying theme in any government appeal is
whether good order in the armed forces is eroded if a trial
court erroneously exempts a violator of the law in the mili-
tary from discipline through criminal sanction. As Brevet
Major General Fry stated in his 1889 treatise, in the ab-

. sence of discipline “the military service would not only fail

in the purpose for which it is maintained, but would be-

‘come a vexation to the community, a danger to the
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Government,” and ‘a ‘menace to freedom.” 2! - Thus, - the :de-

velopment of government appeals law falls. squarely w1thm,:

the realm of pubhc mterest

In view of these polrc1es, a trial -court should exercise 1ts

power to proceed with the trial after receipt of a notice of

appeal only in the most egregious circumstances, where a

miscarriage of justice is manifest. In Hitchmon, the Fifth

Circuit Court of Appeals stated that the trial courts’ invo-’

cation of it supervisory powers to proceed with trial after
the filing of a notice of appeal should occur only to “pre-
vent intentional dilatory tactics,”
government action that “inhibits the smooth and efficient
functioning of the judicial process.” 122

 File Notice of Appeal. If the trial court denies the gov-

ernment a delay under R.C.M. 908(b)(1), one response

could be for the trial counsel to file a notice of appeal, As:

previously stated, the trial counsel must be authorized by
higher authority to file a notice of appeal. Convening au-
thorities and staff judge advocates may wish to consider
authorizing the trial counsel to file a notice of appeal with-
out prior consultation in limited circumstances jn which:
the trial court denies the government its right to exercise its
delay powers under R.C.M. 908(b)(1) for. the purpose of
evaluating whether to file an appeal; the trial counsel has
studied the law of government appeals in both the federal
and military systems, and has a good faith belief that the is-
sue is appealable; consultation with the staff judge advocate
is unfeasible; there is no reasonable likelihood that the trial
court will delay or recess the proceedings for other reasons;
and the continuation of the trial proceedmgs on the merits
is imminent. : L

The filing of the notice of appeal would transfer Jurlsdlc-

tion over the subject matter of an appealable issue from the

trial court to the appellate court. This move would ripen

the issue before the appellate courts in the event the govern-.

ment sought extraordinary relief. Additionally, the question
would then be: can and should the trial court usurp the au-

thority of the appellate courts to rule on the question?.
Hopefully, the trial court would then stop the proceedings:

affected by the appeal. This result would ensure that the
government appellate process does not conﬂlct with an ac-
cused’s double jeopardy rights. S

.Extraordinary Writ. If the art of pereuasion does not

convince the trial court to delay the proceedings, or if the
trial court declines to delay the trial after a notice of appeal

21y, Fry Military Mlscellames 164—65 (New York 1889).

and to control

is filed -under-R.C.M. :908(b)(3) :and (4), the trial counsel
should consider a third avenue of approach, an extraordina-
ry writ which seeks' relief based -on advisory and
supervisory mandamus. ' ‘Indeed, under such circum-
stances, thé Hitchmon court suggests that the govemment‘
apply for a writ of prohlbmon 2 '

Under the provisions of AR 27-10, para. 13-2, the Gov-
ernment Appellate Division is responsrble for representing
the government in all petltlons for extraordinary relief
before the appellate courts. Thus, the process would be
rather cumbersome in the midst of trial. Its operation
would be as follows, however. During the trial, the trial
counsel would have an assistant advise the staff judge advo-
cate’s office of the-problems at trial. That office would, in
turn, contact either the Trial Counsel Assistance Program
or the Writs and Appeals Branch of the Government Ap-
pellate Division. If the call is made during hours in which
the Army Court of Military Review is open for busmess,‘
and if the appellate authorities approved the filing of a writ,
the govemment Appellate Division could file a writ of pro-
hibition . or mandamus, in conjunction with a stay of the
proceedmgs If the appellate court stayed the proceedings
before the end of the trial, and if this ruling were conveyed
to the trial court expeditiously, the proceedings would come
to a halt. Government personnel could then consider
whether to file an Article 62 appeal in conjunction with the
writ. ' s : ;

Withdrawal. If the extraordinary writ process is unfeasi-

" ble, the trial counsel should consider withdrawal of the -
" charges, as was done by the trial counsel in Satterfield v.

. Drew, 125. a non- governrnent appeals case. Although under
=Satterﬁeld a trial counsel can bind the convening authority

to a withdrawal through unilateral action at trial, as a mat-
ter of practice, prosecutorial staffs may wish to consider
having convening authorities authorize prosecutors to with-

. draw charges under limited exigent c1rcumstances, such as

in the scenario under discussion.-

Withdrawal should be considered when tnal after re-re-‘

ferral of the case would not violate the former jeopardy
provisions of Article 44(c) particularly in the absence of

certainty that the nullity arguments, discussed below,

‘would allow for a retrial in the face of a former jeopardy ar-

gument. Thus, withdrawal is an appropriate action during
pretrial hearings. Additionally, when necessary, withdrawal
of the charges should be m1t1ated after the mtroductron of

122603 F.2d at 694. One commentator has stated that Browers “estabhshed that military Judges can safely disregard meritless claims of appealablllty » Sulli-
van, supra note 96, at 30. The Browers court, however, was concerned with cstabhshmg that a trial court has the power to continue a trial after the’
government requests a delay under R.C.M. 908(b)(1) to consider whether to appeal. Standards governing the trial court’s use of that power, as set out in’
Hitchmon, suggest that more than nonappealability in the trial court’s opinion must be required. The issue must be “clearly unappealable,” the government’s
notice of appeal must be “manifestly meﬂ'ectlve," and the court must be concemed with “intentional dilatory tactlcs" on behalf of the govemment See

Hitchmon, 602 F.2d at 694.

2 Supervisory and advisory mandamus are utilized by appellate courts to address issues which are significant to the administration of justice. See Schlagen-
hauf v. Holder, 379 U.S. 104 (1964); Murray v. Haldeman, 16 M.J. 74 (CMA. 1983), Note, Superwsory and Adwsory Mandamus Under the All Writs Act,

86 Harv. L. Rev. 595 (1973)
124 602 F.2d at 694.
12517 MLJ. 269 (C.M.A. 1984).
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evidence on the merits. > It remains to be determined
whether the re-referral limitation in R.C.M. 604(b), that re-
referral is permissible “if the withdrawal” during the merits

“was necessitated by urgent and unforeseen nuhtary neces-

sity,” is broad enough from a policy perspective to allow
prosecution following a withdrawal after the introduction
of evidence during the merits for purposes of litigating a
govcrnment appeal. The rule should allow such a
prosecutlon ey

Although it is no panacea, withdrawal would prevent the
government appellate review process from:conflicting with
an accused’s double jeopardy rights. At least the govern-
ment . would have time to ponder its next move without
allowing an acquittal on the merits or triggering former
Jeopardy under Article 44(c)—events the accused would use
in an attempt to prevent further prosecution. Perhaps after
re-referral of the charges, the government could seek relief
based on adv1sory mandamus. Perhaps the government
would have a compelling reason to invoke the trial court’s
suggestion in Wayte that the government appeal even
though the prerequisites for the appeal were not technically
met because of the withdrawal at the prior proceeding. It
should be noted, however, that the proposed withdrawal
under discussion is experimental, and a test case would be
required to evaluate the vitality of the concept.

In this way, the government would exhaust all possible
remedies to avoid litigation over double jeopardy. If the ap-

not technically ripe for review, and if the appellate courts
declined to consider any nullity argument '** . because of .
withdrawal, the government would have no choice but to
proceed to tnal and attempt to appeal thereafter

Proceed to Trial. If the extraordinary writ and withdraw- ,
al optlons prove to be unfeasible, the trial counsel’s fifth
remedy is to proceed to trial. Upon conclusion of the trial,
even if a finding of not guilty has been entered, the govern-
ment may attempt to appeal the trial court’s ruling. One
theory of appeal would be that the proceedlngs occurring
after the government invoked the delay directive of R.C.M.
908 (b)(1) were a nullity under the reasomng articulated by
the Army Court of Military Review in Browers. 1° ‘An al-
ternative theory would be that the proceedings that were.
held after the trial counsel gave notice of appeal, thereby
triggering the delay directive of R.C.M. 908 (b)(4), were
void for lack of jurisdiction. These argumients pose the risk
that a finding of not guilty entered by the ‘trial court may
withstand attack because of double jeopardy. !* Thus, this
option should be viewed as a last resort.

Conclusion

Through an appeal under Article 62, the government ex-
ecutes its public duty to ensure that an accused in the
military is not exempt from discipline through criminal
sanction because of an erroneous legal ruling by a trial
court. Congress and the President have, through a proce-

pellate courts declined to grant relief because the issue was . dure that is based on some features of the first Criminal

126 UCM] art. 44(c) states “A proceeding which, after the introduction of evidence but before a finding, is dismissed or terminated by the convening authori-
ty or on motion of the prosecution for failure of available evidence or witnesses without any fault of the accused is a trial in the sense of this article.” ‘

The effect of Article 44(c) on a withdrawal of the case during the merits in & government appeal has not been litigated before the appellate courts. There is
a risk that such a withdrawal could foreclose the government’s ability to prosecute. In anticipation of this issue, the following comments are offered. To
avoid a defense claim of an Article 44(c) bar to re-trial after withdrawal during the merits, trial counsel should, at the time of the withdrawal, state on the
record: that the purpose of the withdrawal is not because of the lack of available evidence or witnesses; that the evidence is available at trial, and the only
question is one of its admissibility; and one of the government’s purposes in ‘withdrawing the charges is to litigate the procedures governing the filing of a
government appeal, because the trial court and the government are at an impasse regarding the government’s entitlement to be heard before the appellate
courts regarding the admissibility of the evidence. .

This statement should strengthen any government argument on appeal that prosecution after the withdrawal is not the unfair “beefing up” of the prosecu-
tor’s case or the “second bite at the apple” scenario that Article 44(c) was designed to preclude. Of course, to uphold this representation, the prosecution’s
evidence at any subsequent trial should not be greater than the evidence it intended to use at the original trial. Thus, there appears to be a meritorious
argument that the withdrawal under discussion falls outside the purview of Article 44(c). See generally Umted States v. Cook, 12 M. 448 (C.M.A. 1982)
{(discussion of w1thdrawa.l of charges),

127 Although the literal terms in R.C.M. 604(b) nllow re-referral after withdrawal during the merits for an “urgent and unforeseen n-nhtary necessity,” a
strong argument can be made that the underlying basis of the rule has sufficient breadth to allow re-referral following a withdrawal to pursue a government
appeal. The analysis to R.C.M. 604 reveals that the rule is based, inter alia, on paragraph 56, Manual for Courts-Martial, United States, 1969 (Rev. ed.).
Paragraph 56c provided that after the introduction of -evidence, withdrawal of the charges with a view toward further prosecution is permissible only for
urgent and unforeseen military necessity or for other good cause in the interest of justice. United States v. Cook, 12 M.J. 448, 453-54 (Chief Judge Everett
sets out the text of paragraph 56¢, M.C.M., 1969). Arguably, the clause allowing prosecution “for other good cause in the interest of justice™ still breathes.
Although it is dormant, it would become vibrant in the rare scenario under discussion, where the government sought to continue a prosecution after with-
drawal during the merits for purposes of litigating a government appeal.

128 Application of the nullity argument to a withdrawn case sounds in true legal fiction. Under the nullity theory, proceedmgs held after the prosecutor
requested a delay or filed a notice of appeal would be void as a matter of law. Thus, the government could argue that if the appellate courts decline to review
a case after it was withdrawn because of justiciability concerns, the alternative ground for review is that the withdrawal had no legal effect. The basis for this
novel position would be that the withdrawal was announced when the proceeding was void. Therefore, it could be argued that the withdrawal was illusory
but effective, as it had the same effect as the intent of the delay procedures under R.C.M. 908: it prevented the trial judge from conducting further
proceedings.

12920 M.J. at 551.

130 See United States v. Robinson, 593 F.2d 573, 576 (4th Cir. 1979) (After the trial court suppresses evidence, if “the Government goes to trial without the
evidence and the defendant is acqultted ‘then an appellate decision may not be obtained since the defendant is constitutionally protected from another
trial.”).

The Robinson analysis, however, was premised on the assumption that a federal district court had the power to enter a valid finding of not guilty. This
assumption is not always operative in courts-martial. The analysis to R.C.M. 908(b)(1) states that the delay to which the government is entitled is “a mecha-
nism to ensure that further proceedings do not make an issue moot before the Government can file an appeal.” MCM, 1984, app. 21. This appears to be a
signal from the President and the drafters that the trial delay or interruption provisions of R.C.M. 908 were designed to eliminate any possible conflicts
between the government appellate review process and double jeopardy: a court-martial is without power to proceed regarding matters related to the appeal if
the government invokes the interruption proeedure. The Browers court appears to have modified this rule. Apparently, Browers has rendered a court-martial
without authority to proceed if the issue is appealable. Chief Judge Everett, in effect, rioted that if the issue is appealable, and if the trial counsel invokes the
trial interruption procedures under R.C.M. 908, there would be an “automatic stay in the proceedings.” Browers, 20 M.J. at 360. It appears that an automat-
ic stay would preclude a double jeopardy problem.
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Appeals Act in 1907, mandated that a government appeal
be expedited at both the trial and appellate levels. An ap-
peal is a serious commitment by the government, at the
trial and appellate levels, to complex criminal litigation for
over a nine month period. The prosecutor’s responsibilities
in this process span from a pretrial anticipation of issues
that may generate an appeal through the trial level to ap-

pellate related duties.” The proper ‘execution of the

prosecutlon function in the government appeals process is

critical to the initiation of the appeal froma procedural -
standpoint, and to the' govemment’s opportumty to prevail

on the substantive i issues’ in dxspute

The pattern of the cases thus far suggests that appeals are

most likely to be generated in the areas of speedy trial, ju-
risdiction, and search and seizure, partlcularly in urinalysis
cases. The status of the case law reveals that a number of
substantive and procedural issues under Article 62 have
been resolved. The process is relatively new, however, and

is still under development. There are a number of issues -

that await definition, clarification, and refinement.

For the avant-garde prosecutor, the Article 62 appeals
process constitutes an opportunity to ensure that the milita-
ry trial courts employ the most recent doctrinal

developments in the resolution of legal issues that could
lead to the dismissal of criminal charges or the exclusion of
material .evidence. As a result, trial counsel can initiate im-

portant changes to the growth ‘of military: criminal
jurisprudence. For example, in Solorio, the Court of Milita- -

ry 'Appeals expanded the: ‘jurisdictional analy51s to
accommodate the effects of family disruption on good order
and discipline in the armed forces, including the menace of
child sexual abuse. In Burris, the court clarified the stan-
dard of review regarding the facts that should be applied by

the Courts of Military Review, and set forth procedural re-'

quirements for both trial and defense counsel in speedy trial
issues. In Browers, the -court enunciated procedural rules
governing ‘Article ‘62 appeals. In Postle, the Navy-Marine
Corps ‘of Military Review interpreted the trial court’s duty
to articulate certain findings on the’ record durlng motion
hearings and applied the *“good faith” exception to ‘the ex-
clus1onary rule ‘

In sum, government appeals are mfrequent procedures

Nevertheless, the trial counsel is charged with the responsi-

bility to remain vigilant in identifying appealable issues, and'
ever ready to confront the challenge

The Advocate for Military Defense 'CounseI

 Ineffective AssiSfance of Counsel During Trial

Captain Floyd T, Curry .
Defense Appellate Division-

Tntroduction

This article is the third in a series on ineffective assis-"

tance of counsel and discusses errors and omissions by
defense counsel during the trail through findings.' While
trial defense attorneys often see defense appellate counsel as
“the bad guys” when ineffective assistance of counsel is
claimed, both defense bars have a mutual interest in seeing

that the soldier accused before a court-martial receives ade-

quate representation and a fair trial. This article attempts to
highlight some potential traps for the unwary.?

In Strickland v. Washington,® the Supreme Court ad-
dressed a claim of ineffective assistance of counsel in a
criminal trial and ruled that, for a claim of ineffective assis-
tance to prevail, the defendant must establish, first, that the
defense counsel’s performance was deficient, and second,

!The series began in the April 1986 edition of The Army Lawyer and has presented an overvrew and dlscussmns of conﬂlcts of mterest and pretrial duty to

that this deficient performance prejudiced the defense.
Prejudice results, in the Court’s view, when error is so seri-
ous that a conviction would be insufficiently reliable to
satisfy the Constitution. The Court established the standard

_ for counsel’s performance as being “reasonably effective as-

sistance” * and then, c1t1ng McMann v. Richardson, ®
defined “‘reasonably effective assistance’ as assistance
“within the range of competence demanded of attorneys in

. criminal cases.”® Once deficient performance is demon-
strated, the defendant must -establish ‘“‘that there is a -

reasonable probability that, but for counsel’s unprofessional
errors, the result of the proceedmg would have been differ-
ent.”? The Court made clear that it would not second guess
defense tactical decisions. Tactical decisions “made after
thorough investigation of law and facts relevant to plausible

investigate. Later articles will discuss ineffective assistance of counsel during sentencing ‘and post-trial representation:

2 The author makes no claim at being a trial tactic expert. It is hoped, however, that this work will be useful to practicing defense counsel.
3104 S. Ct. 2052 (1984); see also Hill v. Lockhart, 106 S. Ct.'366 (1985). For a further dlscuss1on of Smckland see Schaefer, Current Effective Ass:stance of

Counsel Standards The Army Lawyer, June 1986 at 7.
4104 S. Ct. at 2064.
3397 U.S. 759 (1970).
6104 S. Ct. at 2065.
7104 8. Ct. at 2068
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options are virtually unchallengeable.””® The Court also
stressed that appellate court after-the-fact scrutiny of de-
fense counsel must be “highly deferential,” because of a
concern that “the distorting effects of hindsight”’ might
cause a perfectly proper trial strategy to seem wrong when
viewed months later. The Court went on to state that it did
not favor “intrusive post-trial inquiry” into attorney perfor-
mance for fear of dampemng the fervor and independence
of defense counsel

In decisions predating Stnckland the Court of Mlhtary
Appeals adopted essentially the same standard for cases in-
volving claims of ineffective assistance.® Like the Supreme
Court, the Court of Military Appeals “will not second-
guess the strategic or tactical decisions made at trial by de-
fense counsel.” '° In those instances, however, when a
“defense counsel remains silent where there is no realistic
strategic or tactical decision to make but to speak up, then
the accused has been denied the exercise of the customary
skill and knowledge which normally prevails. within the
range .of competence demanded of attorneys in criminal
cases.” !! The issue of whether the defense counsel’s act or
omission is ineffective assistance will generally turn on
whether the alleged error was a reasoned tactical decision
and whether it meets the prejudice requirement of Strick-
land’s second prong.'? The appellate courts recognize that
there can be few hard and fast rules in this area. 1*

While the appellate courts will generally look to the en-
tire course of representation in deciding whether the
accused was provided effective assistance, 4 “[slometimes a
single action can be sufficient to show ineffective representa-
tion.”’ 15* This, coupled with the ambiguity of the
standard, !¢ leaves trial defense counsel unsure of what is
and is not ineffective dssistance. The purpose of the remain-
der of this article is to discuss acts or omissions that could
be the basis for a claim of ineffective assistance, althougha
defendant would still have to show that the act or omission
was outside a wide range of attorney competence and that
the act or omission reasonably prejudiced the outcome.

81d. at 2066.

- Pretrial Preparation

Plea Negoﬁdtioﬁs' :

While there is not a wealth of cases in this area, the po-

tential exists for prejudicial ineffective assistance to be
present during pretrial negotiations. In Hill v. Lockhart, '\’
the accused was misadvised by his defense counsel concern-
ing potential parole eligibility during pretrial negotiations.
While no prejudice was found, the Court recognized the po-
tential for ineffective assistance during pretrial negotiation.
It said that to satisfy the “prejudice” requirement, the ac-
cused would have to show a reasonable probability that, but
for the Counsel’s misadvice, he would not have pleaded
guilty and would have insisted on going to trial. In United
States v. Gilliam, '* the defense counsel also misadvised the
accused during pretrial negotiations. In Gilliam, the errone-
ous advice to the accused was that he would continue to be
paid while in pretrial confinement, although his enlistment
had expired. Based on this misadvice, the accused agreed to
make restitution as part of a negotiated plea. As the ac-
cused was not paid, he was unable to make restitution and
lost the benefit of his bargain. Prejudice was thus estab-
lished and the misadvice constituted ineffective assistance.

Because the right to effective assistance of counsel attach-
es during the pretrial negotiation stage, ' the argument can
also be made that the failure of a defense counsel to attempt
to negotiate a plea bargain could conceivably amount to in-
effective assistance given the right fact situation. But, it will
be difficult to meet the prejudice test. Counsel may be able
to establish, based on past practice in the jurisdiction, that
the accused could have negotiated a plea for a lesser includ-
ed offense. Whether the difference in the sentence would
meet the second Strickland prong remains open.

Failure to Seek Discovery

If a trial defense counsel failed to attempt to make dis-
covery of the government case and was surprised ‘by the
government evidence, the issue of ineffective assistance
would be present. If the defense counsel was then unable to
respond or minimize the damage done by this evidence, as
would have been possible had discovery been made,
prejudice could then be established. It is difficult to con-
ceive of a valid tactical reason for not making discovery

9Umted States v. Rivas, 3 M.J. 282 (CM.A. 1977), see also United States v. Jefferson, 13 M 1. 1(CM A 1982).

193 M.J. at 289,
i,

12 See, e.g., United States v. Matthews, 16 M.J. 354 (C.M.A. 1983); United States v. Stephens, 21 M.J. 784 (A.C.M.R. 1986), United States v. Pegg, 16 M.J.
796 (C.G.C.M.R. 1983); United States v. Black, 16 M.J. 507 (A.F.CM.R. 1983); United States v. Watson, 15 M.J. 784 (A.C.M.R. 1983); United States v,
Reynolds, 15 M.J. 1021 (A.F.C.M.R. 1983); United States v. Combest, 14 M.J. 927 (A.C.M.R 1982); United States v. Jones, 14 M.J. 700 N.M.C.M.R.
1982); United States v. Pack, 9 M.J. 752 (N.C.M.R. 1980); United States v. Brown, 6 M.J. 902 (A.C.M.R. 1979); United States v. Cooper, § M.J. 850
(A.C.M.R. 1978); United States v. Sifuentes, 5 M.J. 649 (A.F.C.M.R. 1978); United States v. Green, 2 M.J. 823 (A.C.M.R. 1976); United States v. Harmack,
48 C.M.R. 809 (A.C.MLR. 1974). '

13 As the Supreme Court stated in Hill v. Lockhart, 106 S. Ct. at 370, “Repmentatlon is an art, and an act or omission that is unprofessional in one case
may be sound or even brilliant in another.” :

14 See, e.g., United States v. Green, 2 M.J. 823 (A.C.M.R. 1976).
135 United States v. Jeﬂ'erson, 18 M.J. 1, 8 (CM.A. 1982) (Everett, C.J., dlssentmg) (citing United States v. Walker, 3 CM.A. 355 12 CMR. 111 (1953))

16 “To tell lawyers .- . . that counsel for a criminal defendant must behave ‘reasonably’ and must act hke ‘a reasonable competent attomey . is to tell
them almost nothl.ng ” Stnckland v. Washington I04 S. Ct. at 2075 (Marshall )., dissenting). -

17106 S. Ct. 366 (1985). »
18 NMCM 85 2332 (N.M.C.M.R. 30 Dec 1985).
19 Hill v. Lockhart; United States v. Gilliam. See also United States ex. rel. Caruso v.:Zelinsky, 689 F.2d 435 (3d Cir. 1982).
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requests in the normal case. One reason may be the broad
disclosure requirements placed on the prosecution under
the 1984 Manual or to avoid the reciprocal requirements of
the Manual. A defense counsel who fails to make discovery
attempts runs the risk of not meeting the first prong of
Strickland.

Fazlure to Investtgate the Facts

The right to eﬁ'ectxve assistance “includes the nght to the
effective assistance of counsel by 'an attorney who carefully
investigates the facts and circumstances which give rise to
criminal charges, the marshalling of evidence favorable to
the accused and the rendering of competent and informed
advice to his client with respect to the evidence and avail-
able options.”?! It is difficult to imagine a situation where
no investigation into the facts surrounding the case or into
potential favorable evidence would be a sound trial tactical
decision. 2 Even where a potential witness may prove un-
helpful or more damaging than favorable, the counsel
should interview the witness in order to have sufficient ev1-
dence to make that declswn B :

Failure to Cdnduct Legal Research

A defense counsel who fails to research legal issues im-
pacting on the case may not meet the competency standard
of Strickland. Counsel cannot give informed advice con-
cerning the client’s available options if counsel is unaware
or unsure of the law regarding the decision. 2

Failure to Seek a Delay

In cases where a trial defense counsel has had msufﬁment
time to prepare a complex case for trial, it could well be in-
effective assistance not to seek a delay.?s If a defense
counsel determines that a motion for delay would not be a
wise tactical decision, however, the appellate courts will not
look behind such a decision if it is reasoned and
informed. %

' Failure to Seek.a Change of Venue

The decision whether to seek a change of venue would al-
most always be a tactical decision made by counsel and as

such not subject to attack on grounds of ineffective assis-
tance. The potential for such a claim exists, 2. however, and
defense counsel should ensure that he or she has made a
reasoned dec1s1on in the appropnate case.

Rule for Courts-Martial 905(b) 2

Defenses, objections, and requcsts which muSt be made
before entering pleas are listed in R.C.M. 905(b). If one of
the listed matters is not raised before pleas are entered, that
failure will effect a waiver.? ‘If a trial defense counsel fails
to make a timely motion, ob]ectlon, or request as requu'ed
before pleas, and the accused is prejudiced by the waiver,
the potential for a successful claim of ineffective assistance
is present. For example, a defense counsel who fails to
make a potentially successful motion for suppression of ille-
gally obtained evidence or of an improperly obtained
confession in a timely fashion has almost certainly been de-
ficient as counsel unless there is a sound tactical basis for
the decision.  Like the failure to negotiate a pretrial agree-
ment, the impact on the reliability of the tnal may be
difficult to establish.

Rule for Courts-Martial 907(b)(2)

Grounds for a motlon to dismiss whxch are walved by
failure to object before final adjournment of the court-mar-
tial are listed in R.C.M. 907(b)(2). They include speedy
trial, statute of limitations, and double jeopardy.

If a defense counsel does not make a motion for dismissal
based upon a failure of the government to provide a speedy -
trial, when applicable, the accused could be found guilty of -
an offense which should have been dismissed. As failure to
raise the issue at trial constitutes waiver, this may be the
unreliable conviction the Court sought to prevent. It is diffi-
cult to imagine a tactical reason for not making a motion to
dismiss. The appellate courts are likely, therefore, find such
a failure to be ineffective assistance. 3!

20 See, e.g., Morrison v. Kimmelman, 752 F.2d 918 (3d Cir. 1985); but see United States Johnson, 751 F.2d 291 (8 Cir. 1984).

2 United States v. Palenius, 2 M.J. 86 (C.M.A. 1977),

2 House v. Balkcom, 725 F.2d 608 (11th Cir. 1984) (fa.llure to investigate facts of case was "unconscnonable") United States v. Jeﬁ'erson, 13 M J. 1 7
(C.M.A. 1982) (Everett, C.J., dissenting). But see Langston v. Wyrick, 698 F.2d 926 (8th Cir. 1982) (failure to interview government witness not ineffective
assistance where defense counsel “correctly estimated” that there was no effective response to witness’ testimony).

B United States v Thompson, NMCM 84 8413 (N.M.C.M.R. 28 Jun. 1985); but see United States v. Kelly, 19 M.J. 946 (A.C.M.R. 1985). -
2 See generally McGee v. Crist, 739 F.2d 505 (10th Cir. 1984) (ﬁndmg of no ptejudlce to accused resultlng from failure to discover apphcable statutc)

25 United States v. McMahan, 6 C.M.A: 709, 21. CM.R. 31'(1956).
26 United States v. Sifuentes, 5 M.J. 649 (A.F.CM.R. 1978).
2" United States v. Huxhold, 20 M.J. 990 (N.M.C.M.R. 1985).

28 Manual for Courts-Martial, United States, 1984, Rule for Court-Martial 905(b) [heremafter cited as R C. M] S P

B R.C.M. 905(¢).

30 Fajlure of defense counsel to make a pretrial motion regarding the voluntariness of a confession raises the question of whether appellant received effective
assistance of counsel. United States v. Nakamura, 21 M.J. 741 (N.M.C.M.R..1985); but see United States v. Yarborough, 18 M.J. 452 (C.M.A. 1984); United
States v. Huxhold, 20 M.J. 990 (N.M.C.M.R. 1985); United States v. Pegg, 16 M.J. 796 (C.G.C.M.R. 1983); United States v. Jones, 14 M.J.-700
(N.M.C.M.R. 1982); United States v. Green, 2 M.J. 823 (A.C.M.R. 1976). See also United States v. Mortimer, 20 M.J. 964 (A.C.M.R. 1985), where defense
counsel failed, to the apparent prejudice of the accused, to make a pretrial motion for suppression of a confession. Inexplicably, the issue of mcﬂ'ectlve assis-
tance was not discussed. .

3 See generally United States v. Scarborough, 49 C.M.R. 902 (A.C.M.R. 1974).
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In United States v. Jackson, 32 the Army Court of Milita-
ry Review found. the failure of a trial defense counsel to
raise the statute of limitations ® as a bar to further proceed-
ings to be an instance of ineffective assistance. Given the
fact that failure to raise the issue at trial generally consti-
tutes waiver and given the remote likelihood of a sound
tactical reason for waiving the bar to prosecution, a failure
to raise the statute of limitations should be found to demon-
strate ineffective assistance.

Whlle there is an absence of military cases on point, fail-
ure of a trial defense counsel to raise double jeopardy as a
bar, in the appropriate case, will not meet the competency
standard. As with the statute of limitations and speedy tri-
al, double jeopardy is waived by failure to raise. the
objection prior to adjournment. Therefore, unless the issue
is not raised because of a tactical consideration, the failure
would raise the issue of ineffective assistance. *

Voir Dire and Challenges

How -and when to conduct voir dire of prospective court
members is a tactical decision left to the experience of trial
defense counsel. Notwithstanding this fact, the Court of
Military Appeals has found that a total failure to conduct
voir dire in a case involving a serious charge to be ineffec-
tive assistance of counsel.?*® Thus, the decision not to
conduct voir.dire should only be made upon an articulable
basis and after discussion with the accused. Even if the fail-
ure to voir dire fell below the reasonable competency
standard, it would be difficult for an accused to show a rea-
sonable probability that the outcome would have been
dlﬁ‘erent had voir dire been conducted.

There appear to be no m111tary cases that find the failure
of a trial defense counsel to challenge a member to be inef-
fective assistance. To the contrary, the Army Court of
Military Review has found the failure to strike an enlisted
member out of the same unit as the accused to be an ac-
ceptable trial tactic. ¥

The Government Case

Military appe]late courts have occasionally been asked to
find a defense counsel’s failure to object to prosecution evi-
dence or testimony to be ineffective assistance. The claimed
failure is routinely found to have been either not prejudi-
cial*” or part of a valid defense tactic.?® Defense counsel
should be aware, however; that the potential still remains. %

Appellants will often complain that their defense counsel
failed to cross-examine a government witness or did not
cross-examine extensively enough for the appellant’s satis-
faction. When and how to cross-examine is a tactical
decision best left in the hands of defense counsel.# Like
other tactical decisions, however, it must be a reasoned and
informed decision.

Should a government witness invoke his or her right
against self-incrimination during cross-examination into an
area which is gérmane to the direct examination or which
relates to his or her credibility, the defense remedy is to
have the witness’ testimony stricken from the record. ' If
that direct testimony is essential to the government’s proof
and the defense counsel fails to move to strike, this failure
alone meets the first Smckland test and prejudlce might be
established. 2 . Sy

The Defensé Cgse

Failure to Make an Opening Statement

While the decision not to make an opening statement is
clearly a tactical decision that is appropriate in some cases,
if that decision is the result of simple inaction or lack of
preparation, it could be ineffective assistance. 4*

. Conceding Guilt

While it is often a good trial tactic in a contested case to
concede guilt to a lesser offense or of some uncharged of-

-fense of lesser criminality in hopes of avoiding a conviction

of a more serious offense,* it would seem obvious that a
concession of guilt to a serious or main charge is contrary
to the responsibilities of defense counsel and a denial of the

3218 M.J. 753 (A.C.M.R. 1984). The court of review found the defense counsel’s failure to raise the statute of limitations to be prejudicial despite the con-
vening authority’s disapproval of the finding of guilty. The prejudice existed because evidence offered in aggravation of the dlsapproved conviction would not

have been admissible for sentencing purposes.
33 Uniform Code of Military Justice art. 43, 10 U.S.C. § 843 (1982).

34 See generally United States v. Nelson, 582 F.2d 1246 (10th Cir. 1978) Gardner v, Griggs, 541 F.2d 881 (9th Cir. 1976).

35 United States v. McMahan, 6 C.M.A. 709, 21 C.M.R. 31 (1956) The decision in McMahan that a failure to conduct voir dire was meﬂ'ectlve assistance is
probably limited to the facts of the case. The defense counsel in McMahan was guilty of several omissions during the trial.

36 United States v. Stephens, 21 M.J. 784 (A.C.M.R. 1986).

¥ United States v. Garcia, 18 M.J. 716 (A.F.C.M.R. 1984) (prejudice of improper prosecutlon testlmony “neutralized” by effective cross-examination. )
38 United States v. Huxhold, 20 M.J. 990 (N.M.C.R. 1985); United States v. Kurz, 20 M.J. 857 (C.G.C.M.R. 1985); United States v. Means, 20 M.J. 522
(A.CM.R. 1985); United States v. Black, 16 M.J. 507 (A.F.C.M.R. 1983); United States v. Cooper, 5 M.J.-850 (A.CM.R. 1978).

39 See United States v. Howes, SPCM 20963 (A.C.M.R. 29 May 1986) (failure of trial defense counsel to object to government evidence concerning earlier
enrollment in the Army’s Alcohol and Drug Abuse Prevention and Control Program in violation of the confidentiality requirement of Dep’t of Army, Re.
No. 600-85 found to be ineffective assistance). See also United States v. Merriweather, 22 M.J. 657 (A.C.M.R. 1986) (Wold, S.J., dissenting) (failure to object
to uncharged misconduct dealing with a pattern of child abuse under Military Rules of Evidence 403 and 404 constituted ineffective assistance).

4 United States v. Jones, 14 M.J. 700 (N.M.C. M.R. 1982); United States v. Pack, 9 M.J. 752 (N. M.C M R 1980); see also United States v. Dukes, 727 F.2d
34 (2d Cir. 1984).

4! United States v. Colon-Atienza, 22 C.M.A. 399, 47 C.M.R. 336 (1973).
42 United States v. Rivas, 3 M.J. 282 (CM.A. 1977).

43 United States v. McMahan, 6 C.M.A. 709, 21 C.M.R. 31 (C.M.A. 1956). As was mentioned supra note 35, the defense counscl in McMahar made many
professional errors. McMahan cannot be read as precedent for the proposition that failure to make an opening statement alone is sufficient basis for a finding
of ineffective assistance.

# United States v. Matthews, 16 M.J. 354 (C.M.A. 1983); United States v. Reynolds, 15 M.J. 1021 (A.F.C.M.R. 1983).
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effective assistance of counsel.** The difficult question
comes with cases in the gray area. Once again, the rule is
that the decision to concede some degree of guilt must- be
mformed reasoned and discussed Wlth the chent :

'Failure to Ra:se Aﬂirmatwe Defenses

In United States v. Horne, % trial defense counsel declded
not to raise a possible entrapment defense after deciding
that the defense would be frivolous. The Court of Military
Appeals examined the facts upon which the defense counset
had made his decision and found the' counsel’s conclusion
to indicate “at least such neghgence as to constitute ineffec-
tive assistance.”*” Horne points out the necessity of making
a thorough examination of the facts and law applicable to
the case before deciding not to raise an affirmative defense.
Of course, a failure to raise an affirmative defense because
of inaction or lack of preparation will be indefensible and
will be ineffective assistance of counsel if there is a reasona-
ble probablhty of a different outcome had the defense been
raised. *8 . o L

Failure to.Call Witnesses, .

‘The ‘decision whether to ¢all potential defense witnesses
is a tactical one that must be made by counsel after thor-
ough investigation and discussion with the client. A
decision not to call a potential witness that appears un-
sound in light of “‘the factual setting which confronts the
counsel”# and results in prejudice to the defense case will
raise the issue of ineffective assistance. 0

" 'The decision whether to have the accused testlfy on the
merits is a tactical decision subject to the same scrutiny.
The risks of having the accused testify are different, howev-
er, and larger than those of having any other witness testify.
These risks must also be factored into the decision whether
to have the accused testify. * :

. Argument on the Merits

The decision whether to object to improper government
argument is tactical and must be made by defense counsel
based upon his or her strategy in the case. ** As long as this
tactical decision is sound in light of the situation con-
fronting counsel, the decision will not later be condemned.

In United States v. McMahan, * the Court of Military
Appeals was faced with a defense counsel who, among oth-
er failings, made no argument before the court deliberated
on findings. The court found itself faced with the “difficult
task” of “trying to find a reason why defending counsel
failed to support the cause of his client to the fullest extent
of his forensic ability.” % The court found the closing argu-
ment to be as important to effective representation as
preparing a case, consulting with the client, examining-and
cross-examining witnesses, and producing evidence. The
court found that *[e]xcept in unusual circumstances, 2 fail-
ure to [make closing argument] is for all practical purposes
an admission of guilt. Certainly, the presentation of a ‘jury
argument’ is a virtual cornerstone of the universal right to
assistance of counsel.” ** This case also raises the specter of
a claim of ineffective assistance based upon a completely in-
adequate attempt at making a closing argument. 3 :

Summary

The courts have, through the years, found that many dif-
ferent acts and omissions of defense counsel raise the issue
of competency of counsel. ¥ Counsel will not be held to be
ineffective counsel unless both prongs of Strickland are sat-
isfied. The rule seems clear, however, that a reasonably
competent defense counsel who thoroughly prepares his or
her case and zealously represents the client has little to fear.
Trial defense counsel can make tactical:decisions he or she
believes appropriate without fear of the appellate courts’
second- guessmg »

45 United States v. Hampton, 16 CM.A. 304, 36 CM. R 460 (1966), Umted States v. Walker, icM. A 355 12 CM.R. 111 (1953)

49 CM.A. 601, 26 CMR 381 (1958).
4714 at 385-86.

43 See United States v. Babbltt 2 MJ. 672 (A.C. M.R. 1986) (Failure to raise the issue of mental responsibility found to be a reasonable tactical decnsxon

The trial defense counsel was of the opinion that the risk of the defense outwelghed its potentlal for assistance. This decision was based upon the character of
the case as a credibility contest between the accused and her victim and the opinion by “a distinguished forensic psychiatrist™ that appellant’s disorder made
her a “pathological liar.”). ) L ’

49 United States v. Sadler, 16 M.J. 982, 983 (A.C.M. R 1983).

30 1d: see also United States v. Jefferson, 13 M.J. 1, 7 (C.M.A. 1982) (Everett, C.J., dissenting); but see United States v. Babbitt, 22 M.J. 672 (A.C.M.R.

1986) (Failure to present corroboration witnesses found not to be ineffective assistance. Trial defense counsel’s decision not to call the witnesses was a rea-
sonable tactical Judgment esPecrally as the testimony, if presented, would have been cumulative.).

51 United States v. Brown, 6 M.J. 902 (A.CM.R. 1979) (decision not to have accused testify found to be a sound tactlcal decrsnon) See also Umted States V.

Babbitt, 22 M.J. 672 (A.C.M.R. 1986) (Appellant contended that her trial defense counsel committed an act of ineffective assistance by ehcltmg from her
testimony that she was being blackmailed by her victim. The Army court noted that the appellant had told the trial defense counsel the story was true.

Further, as the appellant had repeatedly told this story, it would doubtlessly come out on cross-examination. The trial defense counsel was therefore. put to
an election of either bulldmg his case around this story or foregoing her testimony). . .

52 United States v. Black, 16 M.J.-507 (A:F.C.M.R. 1983); United States v. Cooper, 5 M.J. 850 (A CM.R. 1973)

336 C.M.A. 709, 21 C.M.R.-31 (1956). : . ‘ A

1d. at 720-21, 21 CM.R. at 42-43. Co E S

551d. at 721,21 CM.R. 2t 43. See also United States v. Sadler, 16 M.J. 982 (A C.M.R. 1983). :

36 But see United States v, Harmack, 48 C.M.R 809 (A.C.M.R. 1974), where the defense counsel in closing argumcnt on ﬁndmgs comrnented on the ac-
cused's criminal record and characterized him as a criminal who should receive a punitive discharge. This was held not to be ineffective assistance of counsel
because the defense theory was that the accused was not qualified to be a soldier and never had become a soldner, thereby depriving the court-martlal of
jurisdiction.

%7 For a discussion of an unusual claim of ineffective assistance see United States v. Babbitt, 22 M.J. 672 (A.C.M.R. 1986). The appellant claimed that her
defense counsel was laboring under a conflict of interest caused by the defense counsel becoming enamored with her. The Army court found no interest
which was in conflict with the defense counsel’s duty. In fact, the court found that the defense counsel’s preparation and presentation “was,; if anything,
spurred on by his relationship with appellant.” Id. at 678 The court noted that it was “not prepared to say that the Sixth Amendment and the Sixth Com-
mandment are coextensive.” Id. at 677 (footnote omitted). L
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Defense Strategies and Perspectlves Concernmg the Assxmilatwe Crunes Act

Captain Kevm Thomas Lonergan
‘Defense Appellate Division

Introduction

The Umform Code of Military Justice' acts as a criminal
code for most common offenses. 2 Article 134, however,
permits charging a soldier for violations of a state offense
under the Assimilative Crimes Act? for crimes not specifi-
cally enumerated under the UCMYJ.

~ The Act adopts state criminal law as federal criminal
law, providing a comprehenswe federal criminal code for
mlhtary installations. There are thirteen common law
crimes enumerated under federal law.* Other state crimes
can be assimilated. Normally, the overwhelmmg majority of
offenses committed are less serious in nature than the thir-
teen federal crimes enumerated, and so they, as will as
more serious crimes such as carrying a concealed weapon
and embezzlement, can be prosecuted under the Act.’

Thus, the Act functions as a “gap filler” to provide the fed-

eral enclave with a complete criminal code.

The need for a federal law to act as a ‘‘gap filler” was

first noticed in 1823 by Congressman James Buchanan. ¢

Buchanan realized that the courts of the United States had
no power to punish any act, no matter how serious its na-
ture, unless Congress had declared it to be a crime and
assigned a pumshment 7 Congress had made punishable
very few crimes and all were of an aggravated nature.®
Thus, a great number of acts to which a high degree of
moral guilt attached and which were punishable as crimes
at common law and by every state in the Union could be
committed with impunity on the high seas and in any place
where Congress had exclusive jurisdiction.? .

In the original Act, sponsored in the House of Represent- .

atives by Daniel Webster in 1825, Congress expressly

110 U.S.C. §§ 801-940 (1982) [heremafter cited as UCM]J]).

adopted the fundamental pohcy of conformxty to those laws
in force at the time of enactment.!® There have been six

major revisions of the Act, with the latest being in 1948, 11

The principal change in the Act in 1948 was the adoption

of state criminal laws as they exist at any time when a

crime is committed, and therefore reflects every addition,

repeal or amendment of state law. 12

Can the State’ Law Be Ass1m1lated?

The Supreme Court in Johnson v. Yellow Cab Transit
Company 1*: discussed what portions of a state criminal law
are ‘actually adopted and made federal law under the provi-
sions. of the Act: The initial framework for analysis was .
provided by the Court in the form of three questions about
particular state laws which must be answered before that
law may be considered assimilated. 4

1. Is the law not in conflict with federal policies as ex-:.
pressed by other acts of Congress or by valid
administrative regulations which have the force of law?

2. Is the statute or law so designed that it can be
3 adopted under the act?

3. Does such law make penal the transactlon alleged to
_have taken place? S

- The first question' is one of preemptlon 13 Certain crimes
have been specifically prohibited by Congress and therefore
cannot be charged under the Act.!® If an accused is
charged with one of these “preempted” crimes, a motion
for appropriate relief should be filed by defense counsel cit-
ing the Supreme Court case of Williams v. United States?
for the proposition that a state criminal law denouncing the
same or a similar offense cannot be assimilated.

2Dep't of Army, Pamphlet No. 27-21, Legal Services—Military Admlmstrauve Law, para. 2-19¢ at 65 (1 Oct 1985) [heremaﬁer cited as DA-Pam. 27-21]};

and 21 Am. Jur. 2d Federal Assimilative Crimes Act § 356 (1964).
318 U.S.C. § 13 (1982) [hereinafter cited as the Act).

4 The thirteen enumerated offenses are: arson (18 U.S.C. § 81 (1982)), assault (18 U.S.C. § 113 (1982)), maiming (18 Us.c. § 114 (1982)), theft (18 U.S.C.
§ 661 (1982)), receiving stolen property (18 U.S.C..§ 662 (1982)), murder (18 U.S.C. § 1111 (1982)), manslaughter (18.U.S.C. § 1112 (1982)), attempt to
commit murder or manslaughter (18 U.S.C. § 1113 (1982)), kidnapping (18 U.S.C. § 1201 (1982)), destruction of property (18US.C. § 1363 (1982)), rape
(18 U.S.C. § 2031 (1982)), carnal knowledge (18 U.S.C. § 2032 (1982)), and robbery (18 U.S.C. § 2111 (1982)).

3DA-Pam. 27-21, supra note 2, para. 2-19¢ at 65 n.928.

6 Annals of Congress, 17th Cong. 2d Sess. (1822, 1823) 929

7 The Assimilative Crimes Act, A.F. JAG Bull., Sept. 1961, at 21, 22

8rd.

9 Id. .

10 Act of March 3, 1825, 4 Stat. 115, c. 65, and 1 Gales and Seaton, Reg:ster of Debates in Congress, 152-58, 335-41, 348-55, 363-65.
Y18 US.C. §13.

12 DA-Pam. 27-21, supra note 2. The constitutionality of the 1948 revision of the Act was upheld in the Supreme Court case of United States v. Sharpnack,
355 U.S. 286 (1958), and further tested and upheld by the Court of Military Appeals in United States v. Rowe. 13 CM.A. 302, 32 C.M.R. 302 (1962).

13321 US. 383 (1944).
14 Comment, Assimilative Crimes Act, 2 Mil. L. Rev. 107 (1958)

3 In United States v. Wright, 5 M.J. 106 (C.M.A. 1978), a two part test for federal preemption was established. First, did Congress intend to limit prosecu-
tion within a particular area or field to offenses defined in specific articles of the UCMJ? Second, is the offense charged a residuum of elements ofa speclﬁc
offense and asserted to be a violation of Art. 133 or 134? If the answer is yes to either questlon, preemption applies. )

16 See supra note 4.
17327 U.S. 711 (1946).
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Another aspect of preemption exists when the state law .

conflicts with federal law. Classic examples of state criminal

laws contrary to federal law and therefore not assimilatable

are found in Nash v. Air Terminal Services Inc.'® and Air
Terminal Services Inc. v. Rentzel. ¥ In Nash, the Court held
that the Virginia state segregation laws were adopted at
Washington National Airport in the absence of any expres-
sion of federal policy on the subject.?® Subsequently, the
Federal Civil Aeronautics Authority issued regulations

prohibiting segregation in federal airports. After the pro-:
mulgation of these regulations, the same court that decided

Nash held in Rentzel that the Virginia law could no longer
be assimilated. u

The second question under the Yellow Cab analysis is
whether the law or statute is so designed that it can be
adopted under.the Act. Two recent Court of Military Ap-
peals opinions.have shed further light on this question. In
United States v. Irvin, 2 Gloria Irvin, an airman who resid-
ed at Lowry Air Force Base with her airman husband,
adopted a two year old child. Two months later the child
was dead, and Gloria Irvin was charged with murder, as-
sault, and child abuse. The child abuse was alleged to
contravene the Colorado state statutes as assimilated by the
Act, and so chargeable under of Article 134, UCMJ. Irvin
was found guxlty involuntary manslaughter by exceptions
and substitutions and otherwise found to be gullty as
charged. The Court of Military Appeals granted review to
determine whether the applicability of the Act could be es-
tablished without evidence or judicial notice either at trial
or on appeal. 2 The court held that the applicability of the
Act could not be established without evidence of exclusive
concurrent federal jurisdiction at trial or by judicial notice
on appeal; furthermore, the government’s failure to estab-
lish exclusive or concurrent federal jurisdiction could not be
rectified by a DuBay? hearing.?> The court further held
that, even if the government proved at trial that exclusive
or concurrent federal jurisdiction existed over the place
where the child abuse occurred, the accused could not be
convicted pursuant to the Act where the child abuse con-
sisted of only assaults, Le., an oﬁ'ense already prohibited by
Congress. 26

There are several noteworthy factors in Irvin. Irvin
makes it clear that defense counsel should know the juris-
dictional status of the situs of the crime. Defense counsel
must ensure that the situs is an area under the exclusive or

1885 F, Supp. 545 (E.D. Va. 1949)

1981 F. Supp. 611 (E.D. Va. 1949).

20 pDA-Pam. 27-21, supra note 2, para 2-19c at 67.
21 Id.

B Id. at 185.

2417 C.M.A. 147, 37 CM.R. 411 (1967).
2521 M.J. at 187.

%1d at 189.

' ‘concurrent jurisdiction of the United States and that at the

creation of such jurisdiction the state not only ceded juris-
diction, but also that the United States accepted cession.?”.

The second point which defense counsel can learn from
Irvin is that the preemption doctrine found in Yellow Cab is
still valid. The Act’s history shows that it was intended “to
cover crimes on which Congress had not legislated and did
not suggest that the Act was to enlarge or otherwise amend .
definitions of crimes already contained in the Federal
Code.” 28 In Irvin, the Court of Military Appeals recog--
nized the vitality of the Supreme Court case Williams v. -
United States? regarding federal preemption and its appli- -
cation to cases tried by court-martial. The Court of
Military Appeals further clarified the preemption doctrine
when it held that, because the child abuse consisted of as-'
saults, the ‘Act could not be utilized to create new federal':
offenses or to enlarge the punishments for them. In Irvin,
the question was not whether the Colorado statute could be-
adopted under the Act, but whether the facts allowed its
adoption because of the federal preemptxon doctrine. De-
fense counsel must be vigilant in presenting motions on'
preemptlon and the inability of state law’ S adopuon because ‘-
of the unique facts of each case. '

In another recent Court of Mllltary Appeals case, Umted
States v. Kline,® the Court dealt with the Act in a case in-
volving a guilty plea. The accused in Kline was driving the -
wrong way on a one way street at Ft. Meade, Maryland,
and was observed by a military policeman who initiated -
pursuit. Kline attempted to elude the military pollceman,'
and a chase ensued. At an intersection, Kline’s car skidded |
and hit a sign and the curb. The 1mpact injured hls passen- i
ger and Kline fled the scene. .

At his special court-marnal K]me pled guilty to reckless .
driving, in violation of Article I1I of the UCM]J, wrongfully ;
leaving the scene of the accident under Article 134 of the -
UCM]J, and eluding a police officer in violation of the
Maryland Code as assimilated by the Act. 31 Defense coun-
sel argued that the offense charged under the Act, fleeing a-
police officer, was preempted by Article 95, UCMJ, which:
prohibits resisting apprehension.* The Court ‘of Military
Appeals denied review of that issue but specified an issue
concerning whether the military policeman who pursued
Kline qualified as a “police officer” for purposes of prosecu-
tion under the Maryland Vehicle Law, as incorporated by

221 M.J. 184 (C.M.A. 1986), sentence aff’'d upon further review, 22 M.J. 559 (A.F.C.M.R. 1986).

27 United States v. Wllhams, 17 M.J. 207 212 (CM. A. 1984). This case should not be confused with the Supreme Court case of W)lha.ms v. United States,

321 USS. 383 (1944).

28 Irvin, 21 M.J. at 188. The Act s gapﬁllmg functlon also is discussed in United States v. chotte 12 CM.A. 196, 30 CM. R 196 (1961)

%327 IS, 711 (1946).

3021 M.J. 366 (C.M.A. 1986).
34 at 367.

R4,
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the Act, a question the court answered in the afirmative. 3

The court noted an interesting point in dicta, however. At

the trial in Kline, trial counsel represented that there was

exclusive federal jurisdiction at the situs and trial defense
counsel concurred. 3 While this was all that was necessary
to prove jurisdiction under the facts in Kline, the court in-
dicated that if Kline had pled not guilty, this colloquy
between trial counsel and trial defense counsel might have
been inadequate to sustain the government’s burden of es-
tablishing federal jurisdiction over the situs of the crime. 3*

This dicta highlights a trap for' unwary trial defense
counsel. Where the situs of the crime is in question, defense
counsel should be ready to make the government prove the

federal ]unsdxctlon over the situs of the crime. A possible

strategy in such a case would be to have the client plead
guilty to a crime charged under the Act but preserve the is-
sue for appellate review of federal jurisdiction pursuant to
the Act by means of Rule for Courts-Martial 910(a)(2). %

Finally, the third question Yellow Cab presents is wheth-
er a law to be assimilated is criminal or penal in nature. An
unreported decision of the Army Court of Military Review
illustrates this aspect of the Act. In United States v.
Cosby, ¥ Sergeant Cosby was charged with usury in viola-
tion of state statutes as assimilated by the Act. The statute
in question, however, consisted of Uniform Commercial
Code provisions*® which had no criminal sanctions and
therefore could not be assimilated.

There are other factors to be considered when litigating
under the Act. First, is the state statute being assimilated
constitutional under its own state constitution? To answer
this question, defense counsel must carefully research cur-
rent state law to include recent state supreme court
opinions, attorney general opinions, and applicable state
regulations. In civil cases, the rule is that federal courts are
bound by a state court’s interpretation. * In other words, in
a civil case, the federal courts may even be bound by a state
trial court’s interpretation of state law.* Unfortunately,
the rule in criminal cases in federal courts is different. In
Yellow Cab, Justice Black, speaking for the Court, stated

that broad question, though some parts of it involve a
consideration of the proper scope of the state law

B
M1

adopted by the federal government, is in the final anal-
'ysis a question of the correct interpretation of a federal -
criminal statute, and therefore an issue upon which
federal courts are not bound by the rulings of state
~courts. ¥
Even though there may be an adverse federal ru]mg on an-
issue, defense counsel should not completely despair if they
have found an advantageous state ruling because, where
state courts have been called upon to rule on constitutional
or other federal matters, the United States courts have fre-
quently stated that, while the decisions of state courts are.
not conclusive, they are entitled to great weight. 42 ‘

Second, do state defenses to statutory and common law
crimes which would be assimilated apply? Here a strong ar-
gument can be made by defense counsel for a state defense
to a crime to be applied as a matter of military due proc-
ess. ¥ Defense counsel should argue as a matter of
fundamental fairness that these defenses apply as at least
one federal case holds that state common law. crimes are
assimilated.

Third, do state statute of limitations and sentencing limi-
tations apply to the Act? The general federal statute of
limitations, and not that of the state, generally applies be-
cause Congress, pursuant to its power to prescribe
procedure for federal criminal cases, has determined what
constitutes stale evidence or harassment of defendants. 4’
Although the Act makes punishable acts that “would be
punishable” within the state, thus seeming to require appli-
cation of the state statute of limitations, the application of
the federal statute has been upheld on the basis that the
time within which prosecution may be brought is not an el-
ement of the offense.* In terms of sentencing provisions,
the general rule for punishment provisions of laws assimi-
lated by the Act is that the state penalty provision
applies.¥ An important exception, however, is in the area
of inchoate or attempted crimes. The punishment provided
by state law for an attempt should not be applied when it is
greater than the punishment provided by federal law for the
completed act, notwithstanding the fact that the Act on its
face seems to require the adoption of the full state penal-
ty.*®* The maximum imprisonment for the completed
federal crime must be the upper limit for the “attempted”

3 Id. The case of United States v. Perry, 12 M.J. 112 (CM.A. 1981) (summary disposition), gave a different result from Kline in a guilty plea situation. In
Perry, there was neither stipulation nor effort to gain judicial notice to establish federal jurisdiction as to the Air Force base where the offense occurred. In
receiving the guilty plea, the military judge did not ask appellant or his counsel about their understanding as to the court-martial’s jurisdiction over the

assimilated state crime.

3% Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 910(a)(2). While it is elementary that jurisdiction can never be waived, such a ,

strategy would alert appellate counsel of this issue.

3 CM 446376 (A.C.M.R. 23 May 1985). This decision is incorrectly dated as 23 May 1984.

38Okla. Stat. Ann. tit. 14A §§ 3-605 and 5-107(2) (West 1984).

¥ Erie Railroad v. Tompkins, 304 U.S. 64 (1938).

% Fidelity Union Trust Company v. Field, 311 U.S. 585 (1940).
41321 USS. 383, 391 (1944).

2 Pyerto Rico v. Shell Co., 302 U.S. 253, 266 (1937).

“3 Cooke v. Orser, 12 MJ. 335 (CM.A. 1982).

44 United States v. Wright, 28 F. Cas. 791 No. 16,774 (Mass. 1871).

45 Note, The Federal Assimilative Crimes Act, 70 Harv. L. Rev. 685, 697 (1957) [hereinafter cited as Note).’

46 United States v. Andem, 158 Fed. 996 (D.N.J. 1908).

47 The Act provxdﬁ that one who violates an assimilated state law “shall be guilty of a like offense and subject to a like pumshment " 18 U S.C. § 13 (1982).

 Note, supra note 52, at 692.
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state crime which is assimilated, because it would be anom-
alous to reward the successful criminal with a less severe
penalty_49 o . 5 [ . .

Fourth, does the possibility of double prosecution arise
either because both state and federal governments have con-
current jurisdiction or because a criminal act has contacts
with both state and federal jurisdictional areas. Double
prosecution in such circumstances has been held to be con-
stitutional. % In United States v. Mason, * “however, the
Supreme Court held that Congress, in passing a criminal
statute which, like the Act adopted the state law, did not
intend to permit the prosecution of a defendant who had
been acquitted by the state.’> The Court in Mason further
held that the statute in question only intended to provide
prosecution of a defendant who had not yet been tried. The
Mason decision then may provide defense counsel with
grounds for a motion that, at least in cases which the crimi-
nal conduct occurs .on an enclave over which the federal
and state governments exercise concurrent jurisdiction, the
Act also prohibits a federal prosecution subsequent to pros-
ecutlon in a state court. s

Fmally, what about multlphclty of assnmllated crimes
and other crimes? Recent case law has been replete with the
problem of multiple charges, with United States v. Baker*
being the leading case. When litigating the Act, defense
counsel should not lose sight of the state criminal statute in
the possible forest of multiple charges. A recent case from
the Army Court of Military Review case illustrates the

multiplicity issue.* The accused had destroyed his motor-

cycle with an intent to defraud his insurance carrier. The

assimilated state statute was one designed to prevent fraud.

on.insurance companies. The accused was also charged
with larceny of the monies from the insurance company.

49 Id.

On appeal, the accused argued the unitary nature of fraud.:
The Army court affirmed the findings and sentence in an
opinion which did not discuss the issue. 3¢ These same prin--
ciples, applied to the: proper case on a trial level, however,.
could very possubly gain a client meanmgful rehef

Developmg Area of Assimilatlve Cnmes

The background against which most defense counsel can’
expect to see the Act litigated lies in offenses involving driv-
ing while intoxicated (DWI). The definitive federal case
dealing with a federal court’s power to. try'a DWI offense
under an assimilated state law is United States v.- Walker ¥
Walker held that a Virginia state statute could be assimilat-
ed and become federal law under the Act for the offense of
drunk driving on a military reseryation, thus ruling that a
federal district court had jurisdiction to try a member of the
armed forces for drunk driving. %  Of course, this ruling
presupposes that the crime is committed in.an area of ex-
clusive federal jurisdiction or concurrent jurisdiction. If the
crime is committed in an area of exclusive state jurisdiction,
the Act would not apply. While this proposition is self-evi-
dent, it is nonetheless worth careful investigation in each
individual case in view of the moblllty mvolved in DWI
offenses. ’

Conclus:on

In summary, whlle the mterplay between the federal
criminal code, the Act, the UCMJ, and the state code may
be a complicated one, it provides scope for creative litiga-
tion by trial defense counsel. There are enough pitfalls in a
prosecution under the Act that there is-a significant possi-
bility that the prepared defense counsel can find'
opportunmes for rehef '

iy

50 See United States v, Lanza, 260 U.S. 377 ( 1922), which upheld a federal prosecution for violation of the National Prolubmon Act subsequent to a state
conviction for a similar violation on the ground that prosecution for the same conduct did not violate constltutlonal guarantees See also Note, supra note 52,

at 697.

51213 U.S. 115 (1909).

21d.

53 Note, supra note 52, at 697.

3414 MLJ. 361, 366 (C.M.A. 1983).

33 United States v, Thompson, CM 447107 (A.C. MR 29 Oct. 1985).
56 Id.

57552 F.2d 566 (4th Cir. 1977).

8 Id. A similar ruling was reached in Umted States v. Smlth No. 85-1770 (1st C1r June 27, 1986)
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. DAD Notes "

Service Connection—Down But Not Out
It appears that, in United States v. Solono, the Court of
Mllltary Appeals has drastically altered the standard for
*“service connection” in determining the subject matter ju-
risdiction over off-post: offenses.! Based on recent
developments, however, it would be premature to discard
completely the old standard as formulated by the United
States Supreme Court in O’Callahan v. Parker? and
Relford v. Commandant.?

The first poirit to note is that the Supremie Court has
granted review in Solorio, which leaves open the decision’s
future as precedent. '

Second, there are limitations on Solorio’s reach. The Air
Force Court of Military Review held in United States v.
Bolser* that no subject matter jurisdiction existed over in-
decent liberties committed off-post by an accused against
his dependent step-daughter. The court applied both
O’Callahan and Relford as well as Schlesinger v. Council-
man,* in addition to Solorio. In Bolser, the court held that
the military had no greater interest in the case than its civil-
ian counterparts; that civilian courts were available despite
letters to the contrary from officials of the respective juris-
dictions involved; that the indecent liberties had no impact
on the discipline and effectiveness of the military; that, ab-
sent unusual circumstances, social scorn or fear of a crime
does little to determirie service connection; and that, in the
absence of significant impact on the military, jurisdiction
cannot attach simply because the military retained jurisdic-
tion over other unrelated offenses committed by the
accused. ¢ The court stated that no bright line rule exists for
determining subject matter jurisdiction in cases involving
sexual offenses.” The Court also noted that the military jus-

tice system has not yet defined the outer limits of subject

matter jurisdiction. ?

In a separate post-Solorlo opinion, United States v.
Bandeaux.9 the Court of Military Appeals utilized
O’Callahan and Relford to hold that subject matter juris-
diction was lacking over an off-post drug distribution case
where the accused was on terminal leave, the purchase was

arranged by a civilian, and the marijuana was distributed to
a Criminal Investigation Division agent who appeared to be
a civilian. This reliance on O'Callahan and Relford illus-
trates the continued vitality of the old “service connectlon
standard in spite of the decision in Solorio.

In future subject-matter jurisdiction dlsputes, defense
counsel should continue citing O’Callahan and Relford and
emphasize the limitations on Solorio that have been recog-
nized. As in Bolser, counsel should attempt to-distinguish
Solorio upon its facts and argue that the decision is fact spe-
cific. In cases involving off-post sexual crimes, counsel
should certainly argue that Solorio does not establish a
bright line rule. Captain John J. Ryan.

Army Court Meets a Regulation It Does Not Like

If your client is charged with violating a regulation that
seems extreme or unreasonable, but you are not sure how to
attack it, you can quickly become an expert on the law of
invalid regulations by perusing United States v. Green, '° a
recent Army Court of Military Review opinion. Green is
the Army court’s first published opinion to overturn a local
regulation, and the court exhaustively analyzed the relevant
case law. The client, who arrived at formation in a drunken
stupor with a glass of liquor in his hand, was charged with
violating a Fort Stewart regulation that prohibited soldiers
from “[having any alcohol in their system or on their
breath during duty hours].” ! The court first noted that,
subject only to the Constitution, acts of Congress, and law-
ful orders of superiors, commanders have near plenary
power over all activities which relate to their soldiers’ “mo-
rale, discipline and usefulness.” !> However, *“[o]rders and
directives which only tangentially further a military objec-
tive, are excessively broad in scope, are arbitrary and
capricious, or needlessly abridge a personal right are subject
to close judicial scrutiny and may be invalid and unenforce-
able.” 3 The court was offended by two features of the
challenged regulation: the absolute prohibition against alco-
hol in one’s “‘system,” and the similar proscription of
alcohol on-one’s breath.* The first provision not only

1'United States v. Solorio, 21 M.J. 251 (C.M.A. 1986), cert. granted, 54 U.S.L.W. 3823 (US 16 June 1986) (No. 85-1581). For a discussion of Solorio, sée
Curry, O’Callahan Revisited: Jurisdiction over Off-Post Offenses, The Army Lawyer, May 1986, at 38.

2395 U.S. 258 (1969).

3401 USS. 355 (1971).°

422 M.J. 564 (A.F.C.M.R. 1986).
5420 U.S. 738 (1975).

622 M.J. at 568-70.

71d. at 570.

81d.

922 M.J. 60 (C.M.A. 1986).

105pCM 20199 (A.C.M.R. 30 May 1986). See also United States v. Mason, SPCM 18559 (A.C.M.R. 30 May 1986).

1 d, slip op. at 5.
1214, slip op. at 6.
13 1d., slip op. at 7 (citations omitted).

14 1d., slip op. at 11-13. The court in Green distinguished the Fort Stewart regulation in question from Dep’t of Army, Reg. No. 600-85, Personnel-General-

Alcohol and Drug Abuse Prevention and Control Program, para. 3-20 (1 Dec. 1981) (103) 29 Apr. 1983). AR 600-85 contains a threshold blood-aleohol
level of .05 percent, below which impairment and intoxication are subject to traditional modes of pleading and proof. The Fort Stewart regulation made
criminally punishable the fact that alcohol was in the “system’ of a soldier, irrespective of whether the quantity involved was so small that its physical
presence could scarcely be detected. Id. at 11.
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swept so broadly as to encompass all sorts of innocent con- -

duct, e.g., using mouthwash, it provided a much harsher
penalty for having any miniscule amount of alcohol in one’s
body than Congress saw fit to impose for being drunk on
duty or drunk in quarters Further, the regulation had none
of the due-process safeguards found in Department of the
Army regulatlons is Moreover, the court pointed out be-
cause alcohol is virtually. odorless, an “alcohol-on-the-
breath” test is essentially standardless.'s Thus, if a local
regulation imposes absolute restrictions, provides harsher
punishments than analogous offenses, has no scienter re-
quirement, and is based on faulty factual assumptions, it
may well be held to be “‘essentially standardless, arbitrary,
and unreasonable, and [serving] no corresponding military
need not better satisfied by statutes and regulations of
greater legal dignity.!” Captain Davrd L. Carner

~ An “ARF” Is More Than A Bark in
The Dark—Post-Trial Responsibilities of
Trial Defense Counsel in Its Preparation

In reviewing Appellate Representation Forms (ARFs)
‘which are forwarded with the record of trial, a number of
recurring deficiencies have been noted. Many ARFs contain
no specific reference to errors at trial. Certainly, defense
counsel are not encouraged: to note spurious issues nor to
‘mislead their clients into believing that minor errors will re-
sult in significant relief. But when the ARF provides
neither space for listing perceived errors nor explains the
right to list those errors, it is difficult to verify that counsel
have adequately performed all of their post-trial responsnbll-
ities. * Similarly, some ARFs contain standard prlntmg
that simply states: “Any assigned errors are contained in
the post-trial submissions.” The absence of any post-trial
submissions leaves considerable doubt as to whether the ac-
cused’s personally asserted errors have actually been
communicated by counsel. Even when submissions have
been made by trial defense counsel (i.e., clemency peti-
tions), the question may remain as to whether issues
specifically asserted by the accused have been accurately
reported

- The ARF is often the only means that the accused W1ll
use to communicate his or her personal assignment. of er-
rors. Errors specified by the accused must be presented to

the military appellate courts. ' Moreover, the ARF notice.

of errors permits appellate defense counsel to place Specxal
emphasis on researching and reviewing issues that are im-
portant to the appellant.

B 1d,, slip op. at 10 n.7.
1614, slip op. at 12-13.
17 1d., slip op. at 13.

* . Another administrative problem that creates further time

delays in representing the individual soldier is the inability
to. contact that soldier. Incomplete or missing mailing ad-
dresses on the ARF. often mean that the appellate defense
attorney has no pract1ca1 way of communicating with his or’

‘her client. This is especially true: where minimal confine-

ment is received by soldiers given punitive discharges. By
the time the convening authority acts and the record of trial
arrives at Defense Appellate Division, confinement has been
served and the appellant is on excess leave. Although the
appellant has the obligation to keep the staff judge advocate
(STA) notified of his or her current location, it may be sev-
eral weeks before the defense appellate attorney can obtain
this information (especially where the SJA is located over-
seas). Every ARF should have a forwarding or permanent
address (and a telephone number, if possible) clearly indi-
cating where mail can be received. Trial defense counsel’s

attention to these details can assure that the accused re-
ceives the best poss1ble appellate representation. Major

' Manon E. Wmter

What Can an Accused Submit on Appeal?

_ In United States v. Williams,® the Army Court of Mili-
tary Review addressed the issue of the appellate defense
counsel’s responsibility to raise matters for consideration by
the court under the rule adopted in United States v. Gros-
tefon.?' Appellate defense counsel in Williams, at the
insistence of the appellant,?? sought to introduce Defense
Exhibit A, a thirty page typed, sworn document pcrsonally
prepared by the appellant, The Army court had previous-
ly ordered appellate defense counsel to redact portions of
the exhibit leaving “only those portions relevant to appel-

‘lant’s assignment of error,”** which attacked effectiveness

of counsel and sentence appropriateness. Defense Exhibit
A, however, contained a wide range of extraneous matter,
mcludmg a description of the armor-piercing capabilities of
various anti-tank weapons, the facts surrounding the ac-
cused’s adoption of his step-chlldren, and the fact that he
had videotapes of all of Muhammed Ali and Sugar Ray
Leonard fights.2* The court held that these portions of the
exhibit were irrelevant to-the assigned errors and therefore
inadmissible. Citing the Court of Military Appeals decision
in Grostefon and ‘its progeny, the court noted that counsel
had made no distinction between submitting evidence to the
court and raising appellate issues. Grostefon contained no
commands about what evidence a court may consider. Thus
the fact that a counsel must identify all issues urged by the
client does not mean-that the counsel must present all evi-
dence urged by the client. 2 Accordingly, the court ordered

18 See United States v. Palenius, 2 M.J. 86 (C.M.A. 1977), and Manual for Courts-Martial, United States, 1984, Rule for Courts- Martial 502(d)(6)

discussion.

19 United States v. Grostefon, 12 M.J. 431 (CM.A. 1982).
20 United States v. Williams, 22 M.J. 584 (A.C.M.R. 1986).
2112 M.J. 431 (C.M.A. 1982).

2222 M.J. at 586.

BId. at 585.

2414 at 586.

By,

%14, at 588.
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-appellate defense counsel to submit only those portions of

Defense Exhibit ‘A which, in his professional judgment, he
could make a colorable claim of relevance and admissibili-
ty, and which, in counsel’s opinion, best advanced the
interests of his client. The tension between the attorney’s re-

‘sponsibility to the court and to the client becomes

especially severe when, as in this case, the client flatly ref-

‘uses to permiit counsel to redact portions of Defense Exhibit

A as dxrected by the oourt.

One potent1a1 avenue that can be pursued to put matters

‘before the appellate court lies with trial defense counsel. If

an accused has matters of concern to him, he, either on his
own behalf or through counsel, can submit those matters to
the convening authority in a timely fashion?” and they will
then become part of the Allied Papers in the Record of Tri-
al and available for presentation to the appellate court.
While this mechanism will not work for all matters, it is
avallable for the presentation of issues within, at a mini-
mum, the first month of the trial,® and can potentially be
used to a far greater extent. Captain Clayton Aarons.

Government Peremptory Challenges

The Supreme: Court recently modified Swain v. Ala-

‘bama, ¥ which held that the presumption of legitimacy in

the exercise of peremptory challenges against black venire-

.men could be overcome by a showing that, over time, the

prosecution had consistently excluded blacks. In Batson v.
Kentucky, * the Court ruled that the presumption of legiti-

macy could be overcome and a prima facie case of -

purposeful discrimination made solely on evidence concern-
ing.the prosecutor’s use of peremptory challenges at this

defendant’s trial. At Batson’s trial, his defense counsel

moved to discharge the jury after all four black veniremen
were peremptorily challenged by the prosecutor. The trial

--Vjudge -denied the motion, but the Court reversed and re-

manded, creating a test for determining a prima facie case

.'of racially motivated government peremptories.

~To establish such a case, the defendant must first show
*~that he is a member of a cognizable racial
~group.-. . .and that the prosecutor has exercised pe-
" remptory challenges to remove the venire members of
- the defendant’s race. Second, the defendant is entitled

to rely on the fact, as to which there can be no dispute,

that peremptory-challenges constitute a jury selection
- practice that permits “those to discriminate who are of
:'a mind ‘to discriminate. . . .”” Finally, the defendant
“~must show that these facts and any other relevant cir-

" cumstances raise an inference that the prosecutor used |

that practlce to exclude the veniremen from the petlt
jury on account of their race. *! : .

The first two prongs of the test are easy; the challenge will
be meeting the third prong’s standard. The Court gives two
examples of * ‘relevant circumstances.” The first, a pattem
of strikes agalnst black veniremen in a partlcular case, is
highly unlikely in courts-martial. Because the government
has only one peremptory challenge, a “pattern,” such as in
the Batson four, cannot be shown. Also, if any blacks re-
main on the panel or if the defense uses its peremptory
challenge against a black member, the ‘issue ‘'would appear
to be moot. The second example provides some guidance,
however. “[T]he prosecutor’s questions and statements dur-
ing voir dire examination and in exercising his challenges
may support or refute an inference of discriminatory prac-
tice.” 3 Once the defendant meets the test and makes a
prima facie showing, the burden shifts to the state to come
forward with a neutral explanatlon for challenging black
jurors. 3 _

When a trial counsel peremptorily ‘challenges a member
of the accused’s race, and there was nothing elicited during
voir dire to indicate why, it is suggested that defense coun-
sel raise Batson and articulate all relevant circumstances
that would shift the burden to the trial counsel, forcing an
explanation of the challenge. If the trial judge rules that the
burden did not shift to the government, the issue is pre-

served for appellate review. Captain Peter M. Cardillo.

A Matter of Conscience

The tnal defense counsel knows that the cllent mtends to
lie in court. Counsel attempts to withdraw from the case
pursuant to a pretrial motion. The motion is denied by the
military judge who later sits in the not-guilty plea case as
the sole trier of fact. The trial judge listens to the accused
testify in narrative form, notes that the accused’s testimony
is not argued on findings, and finds the soldier guilty. The
above situation was presented in United States v. Elzy,* a
recent case before the Army Court of Military Review.

The Army court held that under Nix v. Whiteside, **
Strickland v.- Washington, ** and the proposed ABA Model
Rules of Professional Conduct,* trial defense counsel’s ac-
tions did not constitute ineffective assistance of counsel.
The court said that defense counsel may refuse to partici-
pate in the submission of evidence to the court when
counsel reasonably believes the chent’s testimony will be
false. 38

27 Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 1105. While there are limits on matters that can be submitted, the rule does
appear to be broader than those matters which can be submitted under the Williams rule. ) .

BId .

29380 U.S. 202 (1965).

30106 8. Ct. 1712 (1986).

31106 S. Ct. at 1723 (citations omitted).
32 14.

33 1d. .

M CM 445163 (A.C.M.R. 22 May 1986).
35106 S. Ct. 988 (1986).

36466 U.S. 668 (1984).

3 Model Rules of Professional Conduct (Proposed Final Draft 1981).
38 Elzy, slip. op. at 2.
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The issue to which the court devoted most of its opinion -

was whether the trial judge erred by continuing to serve as
the finder of fact under the circumstances of the Elzy case.
First, the court rejected the Ninth Circuit’s leadmg decision

of Lowery v. Cardwell®® that distinguished passive non-par-

_tlclpatlon by the defense from the clear statements or

actions of defense counsel, with only the lattér dxsquahfymg ‘

the Judge The Elzy court stated that “(i)f a reasonable
judge or juror can be expected to draw the conclusion that
a counsel disbelieves his chent then the result should be the
same whether the message is delxvered dlrectly or by
implication.” 40

Further, Elzy, gives the tna] ]udge cons1derable discre-
tion to determine the impact on the fact-finder of actions by
the defense counsel which may communicate a comment on
the accused’s credibility. The Army court relied on the mil-
itary judge to disregard counsel’s beliefs concerning client
credibility, or, in’ the alternative, to resort to mistrial,
recusal, or a trial with members.*' Thus, even if defense
counsel states to the judge a belief the client is lymg, the
judge is not required to abort a Judge-alone trial. -

Wlule rejecting Lowery, Elzy ) nevertheless prov1des assur-
‘ance that another recent Army court case, United States v.
‘Roberts,  is still ‘good law.® Under the partlcular facts in
'Roberts, a Judge may not continue to sit as the tner of fact

. In Roberts, the trial defense counsel had explained *“in com-

pelling terms” why he believed the accused intended to lie
under oath. Defense counsel preseiited a written ‘motion
stating that he believed his client was guilty and that his cli-
ent’s testimony would be different from what the client had

‘ortgmally told him when discussing the possibility of a

gullty plea. In addition, the accused himself had informed
the judge that, if he testified, “most” of his testimony would
not be false.* In Roberts, then, the trial judge was faced
‘with blatantly obvious indicators, not just from trial defense
counsel, but also from the accused, that the accused surely
mtended to commlt pexjury s

Elzy did not change the standard of review for a mxhtary
judge’s decision to sit as the fact-finder from “‘clear abuse of
discretion.” % What Elzy leaves us with, however,-is the
fact that military judges have broad options when faced
with almost certain knowledge of perjury on the part of tlie
accused. Unless trial defense counsel relates to the judge

“in compelling terms” just what the accused’s false testimo-
ny will concern, or the accused tells the judge he will not be
telling the complete truth, the latter an unlikely scenario,
the trial judge has no obhgatlon to withdraw as the trier of
fact unless his or her conscience dictates that he or she

-must  take action to rectlfy the s1tuat10n First Lleutenant

lea A Stout

39575 F.2d 727 (9th Cir. 1978). In Lowery, the defense counsel made no statement on the record of his belief that his client was lying. The court, neverthe-
less, held that action by-the defense counsel inevitably leading the trial judge to an awareness of defense counsel’s belief in his client’s deception requlres
removal of the judge as the fact-finder. In Lowery, The defense counsel immediately ceased questioning his client when she denied shooting the murder vic-
tim, requested a recess, and in a sworn statement in chambers made a motion to withdraw, refusing to state his reasons. The Ninth Circuit held this action,
combined with counsel's fatlure to argue his chent dld not shoot the murder victim, was tantamount to an “unequivocal announcement” counsel believed his

client was lylng
» 4 Elzy, slip op. at 3.
411d, at 4.
4220 M.J. 689 (A.CMR. 1985).
B Elzy, slip. opt atd,
# Roberts, 20 M.J. at 690-91.

43 See Holland, Recusal and Disqualification of the M:luary Judge, The Army Lawyer, Apr. 1986, at 48, on Roberts and 1mpartlallty concerns.
“See United States v. Montgomery, 16 M i 516 (A C. M R. 1983) United States v. Stewart 2 M.J. 423 (A.C.M.R. 1975),

Clerk of Court Note

Typographic Quality of Records of Trial

The Court of Military Review lately has encountered
some unusual records of trial. Some transcripts have been
submitted for appellate review single-spaced; a few others
have been produced with a dot-matrix printer. In neither
situation is the record satisfactory for appellate review, Per-
haps only the court’s belief that these defects would not be
repeated has prevented the records from being returned to
the trial jurisdiction to be redone. Rather than testing the
court’s patience in this regard, it would be well to resume
double-spacing the transcript and to follow the same rule
used by the court in preparing its own opinions:

Standard pica, courier 10-pitch, or similarly large type
style with a solid imprint will be used. The Clerk will
not accept opinions without uniform, solid imprint and
clear contrast or which do not otherwise meet stan-
dards for reproduction in matters to be filed with the
Supreme Court.

Similar standards should be adhered to for the accompany-
ing papers, motions, briefs, and exhibits especlally prepared
for the trial.
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Tn‘é] 'Jddiciai;j? the'

r’ Bﬁ'bery and Graft

Lieutenant Colonel Charles H. Giuntini
Military Judge, Fort Polk, Louisiana

' “Bribery and Graft. Graft and Bnbery Now Wthh one
is it that requires. . . .”

We see bribery and graft oﬂ'enses only occasionally in
courts-martial. Both are proscribed offenses that violate Ar-
ticle 134 of the Uniform Code of Military Justice.! Each
time one of them shows up on a charge sheet, most of us
start all over again trying to distinguish it from the other.
This note is intended to provide a quick read-in to the dif-
ference between bribery and its lesser included offense of
graft. I suggest it be posted with (or referenced in) the in-
structions on bribery and graft in Chapter 3, “Instructions
on Elements of Offenses,” Dep’t of Army, Pam. No. 27-9,
Mlhtary Judges’ Benchbook (1 May 1982).

The difference between bribery and graft is that bnbery
requires as an essential element an intent to (be) influ-
ence(d); graft does not.? Graft involves “compensation for
services” where no compensation is due.®* One who asks for
a bribe says: “If you want what I have, then give me some-
thing I want and you will get it.” One who asks for graft
says: ‘I am going to give you something you want (without
any- influence from you); your “‘thanks’ to me would be
apprecnated »

The followmg example contrasts bribery and graft most
directly. A soldier submits a request for favorable personnel
action to his first sergeant, who is in an official position to
act on it.* A bribe occurs if the first sergeant says, “I will
give you a favorable recommendation if you will give me
$100.00.” A request for graft occurs if the first sergeant

says, “I sent your request forward last week with my

favorable recommendation; your $100.00 ‘thanks’ to me
sure would be nice.” In the former, the first sergeant’s in-
tent to have his action influenced (to be bribed) is stated. In
the latter, because the recommendation already had been
forwarded, an intent to be influenced could not be 4 factor;
rather, a request for compensation when it is not due (to
obtain graft) is involved. .

Changing the scenario just slightly can make 'the case
much more complicated. If the *100.00 conversation” takes
place just before the first sergeant adds his recommendation
on the request, then his intent to be influenced, if unrebut-
ted, is clear enough so that an instruction by the military
judge on graft probably would not be appropriate. If other
evidence shows that prior to the “100.00 conversatlon" the
first sergeant had already told another soldier of his intent
(at least at that time) to send a favorable recommendation,
however, then his intent to be influenced later, at the time
of the “100.00 conversation,” is not so clear. Under these
circumstances, the military judge should instruct on both

‘bribery and graft. Then, the members will have to decide

whether the first sergeant intended to have his action influ-
énced (to be bribed) or whether he was going to take

_ certain action regardless of influence but was seeking com-

pensatxon (to obtain graft) when it was not due.

This note should provide a quick read-in to the basic dlf-
ference between bribery (“influence me™) and graft (“thank
e”). It should quicken your preparation and give you
more time to devote to the harder questions in this area of
the law.

1 Uniform Code of Military Justice art. 134, 10 U.S.C. § 934 (1982) See also Manual for Courts-Martial, United States, 1984, Part IV, para. 66
2Dep’t of Army, Pam. No. 27-9, Military Judges’ Benchbook, para. 3-131 (1 May 1982).

3 United States v. Eslow, 1 M.J. 620 (A.C.M.R. 1975).

4 See generally United States v. Eckert, 8 M.J. 835 (A.C.M.R. 1980); United States v. Kulp, 5§ M.J. 678 (A C.M.R. 1978). =
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Trial Defense Service Note

Defense Counsel Strategies for Dealing With a Client’s Prior Conviction at Trial

.- Captain George B. . Thompson, Jr. .
Fort Knox Field Office, U.S. Army Trial Defense Service

: Introduction ‘

Successful’ mtroductlon by govemment ‘counsel of an ac-
cused’s pnor conviction at trial is arguably the most
devastating type of lmpeachment evidence available in an
already considerable prosecution’ arsenal. The 'spectre of a
client being cross-examined about a conviction admissible
under the Military Rules of Evidence can cause sleepless
nights for any trial defense counsel. The response of a
court-martial panel to evidence of a prior conviction is al-
ways emotional and rarely favorable. Military Judges are
expected to take a more analytical approach but are cer-
tainly prey to a similar, albeit tempered, response. Common
law recognized the inflammatory effect of introducing a pri-
or conviction and specifically precluded the use of such
evidence to prove that an accused was more hkely to com-
mit the crime charged because he had committed a crime.in
the past. This article will focus on the impact that Military
Rule of Evidence 609 and the case law_construing it have
had on tactical decisions by trial defense counsel when deal-
ing with prior convictions. The article will not comment on
Mil. R. Evid. 403 because of its general application to any
witness, rather than being focused on the criminal defend-
ant as much of Mil. R. Evid, 609 is,! in order to limit the
scope of this examination. Defense counsel must consider
the dictates of Rules 103, 403, 404, 608 and 609 together in
preparmg any case' mvolvmg a prlor conv1ct10n

- The Law‘ .

" The starting point for the defense counsel faced with a
prior conviction is a determination of whether the convic-
tion meets the admissibility criteria set out in Rule 609. It
should be noted for research purposes that Rule 609 differs
only slightly from the federal rule with the changes made
referring to the peculiarities of military practice.? Rule
609(a) sets out two standards for impeachment. First, con-
victions punishable by death, dishonorable discharge or a
prison term in excess of one year are admissible for im-
peachment purposes provided the military judge rules that
the probative value of admitting the conviction outweighs
the prejudice to the accused. Second, any conviction which
involves dishonesty or a false statement may be used to im-
peach, regardless of the permissible maximum punishment.

Counsel must rely on the law of the jurisdiction in which
the accused was convicted in order to determine if the of-
fense meets the punishment criteria of Rule 609(a)(l) State
court convictions must be checked against’ state penal
codes. Contacting the state public defender’s office is an ex-
cellent source of such information and will often yield a
certified copy of the penal code which may be offered dur-
ing hearing on a motion in limine to exclude a conviction
that does not pass muster. Punishment authorized for a fed-
eral conviction is set out in the United States Code. Counse)
should also satisfy themselves that the proceeding does in
fact amount to a conviction in the jurisdiction under exami-
nation. Military convictions should be checked closely
against the Manual for Courts-Martial edition in force at
the time of the prior conviction to enSUre comphance wtth
Rule 60%a)(1).3

~.Even if the conviction meets the requirements of Rule
609(a)(1), the rule’s balancing test requires that the convic-
tion may only be used to impeach if the military judge
determines that the probative value of the evidence out-
weighs its prejudicial effect to the accused.* The five factors
to be considered in applying the balancing test were:set out
by the Court of Military Appeals in United .States v.
Weaver.® These include: the nature of the conviction itself
in terms of its bearing on veracity; the age of the convic-
tion; its propensity to influence the minds of the jury
1mproperly, the necessity for the testimony of the accused
in the interests of justice; and the centrality of the credibili-
ty question. ¢ This rule’s balancing test does not anticipate
considering the potential prejudice to any witness except
the accused.” Thus, trial counsel should not be permitted
to argue that defense impeachment of government witnesses
is controlled by Rule 609(a)(1). Defense counsel should al-
ways request special findings of fact by the military judge
for appellate review of the application of the balancing test
and the Weaver factors.

Rule 609(a)(2) sets out an absolute standard of admissi-
bility for crimen falsi convictions, provided the conviction
meets the timeliness requirement of Rule 609(b). This por-
tion of the rule dispenses with a balancing test and admits
any conviction involving perjury, false statement, criminal

! Y .

1 See S. Saltzburg & K. Redden, Federal Rules of Evidence Manual 365-66 (3d ed. 1982) [hereinafter cited as Saltzburg & Redden).
2 Manual for Courts-Martial, United States, 1984, app. 22, at A22-42 [hereinafter cited as MCM, 1984].

3 The central consideration in determining the maximum punishment revolves around the prescriptions of Article 56 of the Uniform Code of Military Jus-
tice (10 U.S.C. § 856 (1982)) and applies without regard to the level of court that tried the case. See United States v. Brenizer, 20 M.J. 78, 80 (C.M.A. 1985).

4 For an in-depth discussion of how the Rule 609(a)(1) balancing test interacts with the more stringent balancing test of Rule 403, and the applicability of
both rules to the accused and other witnesses, see Schinasi & Green, Impeachment by Prior Conviction: Military Rule of Evidence 609, The Army Lawyer,
Jan. 1981, at 1. An exhaustive study of lmpeachment and witness credibility may be found in Gllhgan, Credibility of Witnesses Under the le:tary Rules of

Evidence, 46 Ohio St. LJ. 595 (1985).

%1 M.J. 111, 118 (C.M.A. 1975). See also United States v. Bagley, 772 F 2d. 482 (9th Cir. 1985), Umted States v. Bremzer, 20 M J 78 (C M. A 1985)

61 M.J. 117-18.
7United States v. McCray, 15 M.J. 1086 (A.C.M.R. 1983),

66 AUGUST 1986 THE ARMY LAWYER DA PAM 27—50—164




fraud, embezzlement or other offenses involving deceit, ly-
ing or falsification.® As neither the Supreme Court nor the
Court of Military Appeals has spoken definitively on which
crimes fall under Rule 609(a)(2), defense counsel should
seek essential findings of fact from the military judge under
Rule 905(d) 'as ' to whether, and if so, why a ‘conviction
meets the crimen falsi standard.® Failing to create a de-
tailed record for appeal will handicap appellate defense
counsel and ‘may be a factor in determining if waiver of the
issue occurred at trial.

Rule 609(b) sets a ten year time limit on the use of prior
convictions (figuring from the date of conviction or the re-
lease from confinement adjudged for that conviction,
whichever is later) unless the military judge determines the
probative value of the evidence substantially outweighs its
prejudicial effect. Here again, essential findings of fact are
critical, and. have been suggested in many federal cases in-
terpreting that portion of the rule.'®© Weaver cautions that
as a general rule “judges should rarely exercise their discre-
tion to admit convictions over ten years old and then only
in exceptional circumstances.” !! Defense counsel must en-
sure that the government complies with the written notice
requirement of Rule 609(b) and make prompt objection to
any surprise attempt to introduce a state conviction.

Rule 609(c) may be an effective shield in the hands of an
unagmatlve and prepared defense attorney. Prior conviction
evidence is clearly inadmissible if a pardon, annulment, cer-
tificate of rehabilitation or other equivalent procedure based
on ‘a finding of rehabilitation is proved (assuming no subse-
quent felony conviction has occurred), or a pardon,
annulment or other equivalent procedure based on a finding
of innocence is successfully shown. The drafters of the 1980
amendments to the Rules indicate that completion of the
Army’s Retrammg Brigade program is probably a proce-
dure equivalent to rehabilitation; 2 however, the Army
Court of Military Review has disagreed. !> The Court of
Mllltary Appeals has implied that if completion of the Re-
training . Brlgade is proved, the issue may still be open for
their review. * That court has also dropped the tantalizing
hint that although reenlistment after a court-martial con-
viction is in and of itself not sufficient to show
rehabilitation, if coupled with evidence of the processing
the soldier went through in order to reenlist (a successful
waiver application comes to mind), it may well be sufficient
proof to establish the “equivalent procedure” discussed in

the rule. ¥ Counsel must be able to find and produce the
waiver documents; otherwise, a fraudulent reenlistment
problem may be signalled. In any event, the current climate
of uncertainty demands that a comprehensive record of all
rehabilitation indications be made.

Generally, juvenile adjudications are not admissible
under Rule 609(d). The rule goes further to indicate that
the accused is never subject to impeachment with juvenile
convictions.

Appeals in process do not render convictions inadmissi-
ble, except that a summary court conviction or a specml
court conviction without a judge may not be used for im-
peachment until Article 65(c) or Article 66 review is
completed. !¢ If such a conviction is introduced, the fact
that an appeal is pending is also admissible.!” A summary
court conviction where the accused was not represented by
counsel cannot be used for impeachment purposes under
Mil. R. Evid. 609(a). '8

Finally, the military rules have avoided much of the liti-
gation over the similar federal rule by inserting the
definition of a conviction. For the purposes of Rule 609, a
conviction is admissible in a subsequent court-martial when
a sentence is adjudged. ®

The Motion in Limine

One of the two purposes with which Professor Im-
winkelried illustrates the necessity for using a motion in
limine is preventing introduction of a criminal defendant’s
prior conviction.® Litigating the issue up front clarifies de-
fense tactical options. The critical decision of whether the
accused takes the stand rests in large part on the admissibil-
ity of the prior conviction. The panel members are not
subject to inadvertent disclosure of the evidence as they
would be if objection is reserved until trial counsel’s cross-
examination of the client. A decision on whether to soften
the impact of the evidence by referring to it during opening
statement can be made in an informed manner. Preparing
the panel by probing their attitudes toward the prior con-
viction during voir dire is a possibility if counsel knows that
the judge intends to admit the evidence. Potential cause or
peremptory challenges can be made based on member reac-
tions and stated opinions rather than counsel’s gut feelings.
When faced with a motion in limine, military judges have
three options: they may overrule the defense objection; they

8 Saltzburg & Redden, supra note 1, at 364, 366; see also S. Saltzburg, L. Schinasi and D. Schlueter, Military Rules of Evidence Manual 295, 299 (1981).
9 A detailed review of which crimes the federal circuits have found to be crimen falsi i is found at 3 J. Weinstein and M. Berger, Wemstem s Evidence para

609[04] (1981).

10 §ee, e.g., United States v. Gilbert, 668 F. 2d 94 (2d Cir. 1981), cert. denied, 102 S. Ct. 2014 (1982); United States v. Cavender, 578 F. 2d 528 (4th Cir.
1978); United States v. Mahler, 579 F. 2d. 730 (2d Cir. 1978); United States v. Weaver, 1 M.J. 111, 117 (C.M.A. 1975). But see United States v. Spero, 625
F. 2d 779 (8th Cir. 1980), requiring only a thorough and thoughtful analysis made on the record by the trial judge.

1] M.J. at 117.

12MCM, 1984, app. 22, at A22-42.

13 United States v. Rogers, 17 M.J. 990, 992-93 (A.C.M.R. 1984).
14 United States v. Brenizer, 20 M.J. 78, 81 (C.M.A. 1985).

1514, at 81.

16 Mil. R. Evid. 609(e).

Y d.

18 United States v. Rogers, 17 M.J, 990 (A.C.M.R. 1984). See alsc United States v. Cofield, 11 MJ 422,432 (CM.A. 1981). This does not apply if the ac-
cused affirmatively waives his right to be represented at the summary court. Rogers, 17 M.J. at 992 n.1.

19Mil. R. Evid. 609(f). |
W E, Imwinkelried, Evidentiary Foundations 7 (1981).

AUGUST 1986 THE ARMY LAWYER » DA PAM 27-50-164 67




may grant the motion and prohibit any mention of the evi-
dence; or they may make a preliminary ruling prohibiting
mention of the prior conviction and reserve final ruling un-
til enough evidence is' presented to allow a rational
application of the balancing test.?' The latter approach
may be the least desirable from @ defense viewpoint. The
tactical ﬁexlblhty of knowing conclus:vely that the prior
conviction comes in or stays out is lost. Making the ruling
as soon as is practicable received strong support from Judge
Weinstein in United States v. Jackson, 2 where he acknowl-
edged the negative impact of reserving a ruling on opening
statement, questioning witnesses, and :placing the accused
on the stand. The proper construction of a request for spe-
cial findings may allow counsel to avoid the reservation of 2
final ruling.: Although the author has not found a similar
case, it would appear that phrasing the special findings re-
quest to include all facts to be elicited from the accused
when he actually takes the stand removes the judge’s resist-
ance to an immediate ruling. For instance, counsel for a
soldier accused of attempting rape might query the court in
writing with a series of questions containing proffers like
this one:

If the accused testified on direct that the alleged victim
freely consented to sexual intercourse, can he be im-
peached with his 19 April l976 special court
conv1ct10n for indecent assault?

A detalled and complete special findings request assumes
the function of an offer of proof and may allow counsel for
the defense to pin down the military judge. Of course, such
a request tips the defense hand to the government well in
advance of the accused’s testimony and may provide much
raw material for effective cross-examination by trial coun-
sel. All of‘these speculative approaches must be considered
in the light of a recent Supreme Court dec1s1on which
places a heavy burden on the defense. ‘

The Impact of United States v. Luce '

‘United ‘States v. Luce® mandates that defense counsel
place the client on the stand in order to preserve the issue
of whether the military judge correctly ruled a prior convic-
tion admissible for impeachment against: the accused. This
decision creates the Hobson’s choice for trial defense attor-
neys of waiving the issue by keeping the accused off the
stand or risking almost certain conviction in the hope that
the findings and sentence will be reversed or remanded on
appeal. Luce involved a defendant tried on federal drug
charges who moved in limine to preclude the government
from 1mpeachmg him with a prior state conviction for pos-

session of a controlled substance. The district court judge

denied the motion, ruling that the conviction fell within
Rule 609(a) admissibility guidelines. The defendant did not
testify and was convicted. Chief Justice Burger, writing for
a unanimous court, resolved the conflict among the federal

2L g at 8.

22405 F. Supp. 938 (S.D.N.Y. 1975).

23105 S. Ct. 460 (1984).

%1d.

25408 F. 2d 1269 (D.C. Cir.), cert. denied, 395 UsS. 927 (1969)
6 4. at 1272. ‘

circuits by holding that a decision not to testify precluded
appellate examination of the trial judge’s ruhng on admnsst-
blhty of the prior conv1ctlon noo R e

What utility placmg the accused on the stand durmg the
motion in limine has in the wake of Luce is an open ques-
tion. That choice, like a detailed request for special
findings, has the tactical drawback of laying the case open
to the government in advance of trial. If the judge.sup-
presses the conviction and the accused testifies, any
inconsistencies between the testimony on the motion and
the testimony during trial may be admissible for impeach-
ment. Good preparation of counsel and client will go far to
limit that occurrence. Weaver v. United States? involved
such an attempt to place a defendant’s testimony on the
record outside the presence of the jury. The district judge
refused to allow the defendant to take the stand without the
jury members in court. Defense counsel then made an offer
of proof of what the defendant would say. Nevertheless, the
judge ruled that impeachment with a ‘prior conviction was
admissible. Weaver never took the stand and was convicted:
On appeal, the judge’s ruling was upheld as a rational exer-
cise of discretion. The opinion did contain a mild
admonition to trial judges that every detérmination of the
admission of a ‘prior conviction should not be approached
with an implacable bias toward permitting impeachment. 26
The only mllltary decision to date applymg Luce on the
question of improper ruling on a motion in limine to ex-
clude a prior conviction comes from the Air. Force court in
United States v. Goins.” The court applied the Luce stan-
dard and refused to review the military judge’s denial ofa
motion in limine to preclude impeachment with a prior
conviction because the accused never testified.

The impact of Luce is clear: unless the accused takes the
stand, the issue of the trial judge’s correct application of
Rule 609 will not be reviewed for error. The only avenue
left open for defense exploration is whether having the ac- -
cused testify during the motion in limine as to what he or
she would say during trial will create a sufficient record for
review of the judge’s application of the Weaver factors in
balancing prejudice potentlal against probative value

Conclusion

Prepanng for tnal with a client who has a pnor convic-
tion requires defense counsel to make several decisions
prior to trial. The following checklist of questions to be

. considered and acted on is suggested:

1. Is the conviction admissible under Rule 609 (or’
for any other purpose under the Mllltary Rules of
Evidence)?

2. If the prior conviction is suppressible, should .
counsel make a motion in limine or wait and make a .
trial objection?

2720 M.J. 673 (AF.CM.R. 1985). Luce was addressed by the Court of Military Appeals in United States V. Owens, 21 M. 117 (C M.A. 1985), ‘but only

with regard to a Rule 403 issue.:
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3. If the conviction may be admissible, will the ac-
cused take the stand? If not, Luce controls and the"
issue is waived.

4. If the accused is hesitant or undecided about testi-
fying, is it tactically preferable to attempt to preserve
the issue by having the client testify during a motion in
limine?

5. If the accused must take the stand, and the con-
viction is admissible, will defense counsel soften the
impact of the evidence by addressing it during voir
dire, on opening statement, through witness testimony,
or at all three points?

- 6.-Will admissibility be so damaging that the ac- -
cused cannot take the stand and, if so, should counsel
urge his client to seek a pretrial agreement instead of
contesting the charges? - :

No attorney will be able to answer these que_stions easily;
however, complete pretrial preparation will allow rational
decision-making and ensure the best possible outcome for
the client.

Regulatory Law Office Note

Telephone Rates

- On 6 June 1986, under a Delegation of Authority from
the General Services Administration, the Regulatory Law
Office filed petitions in thirty-one states and the District of
Columbia requesting that the regulatory commissions in
those jurisdictions consider investigating whether or not all
telephone rates of the various Bell telephone companies
should be reduced in view of current favorable economic
conditions. The states were Arkansas, Delaware, Florida,
Georgia, Idaho, Illinois, Indiana, Kansas, Kentucky, Loui-
siana, Maine, Maryland, Massachusetts, Michigan,
Minnesota, Mississippi, Montana, Nevada, New Jersey,
New Mexico, North Carolina, North Dakota, Ohio,
Oklahoma, Pennsylvania, South Carolina, South Dakota,
Tennessee, Utah, Virginia, and Washington.

This was a follow-up action to the participation by this
office in telephone company initiated proposals for general
increases in their rates over the last several years in each of
those jurisdictions. The participation in those cases on be-
half of the Army and all other Executive Agencies before
state regulatory commissions in itself was the continuation
of a long-standing policy and practice of The Judge Advo-
cate General to be out front in protecting the federal
government’s consumer interest in regulatory proceedings.

The particular types of cases involved resulted from the
high inflation rates of the 1970s and early 1980s that caused
the earnings of the various Bell System Companies to suffer.
In that period, those companies filed over 100 cases in the
various jurisdictions secking several billion dollars in in-
creased rates. Based upon those filings, telephone rates were
increased substantially over the years.

The Regulatory Law Office as an active participant in
most of those past cases was puzzled by the fact that only a
few of such cases were filed in 1985 and the early part of
1986. A study was made in conjunction with government
economists and other technical personnel. It was deter-
mined that the current conditions must have caused most
companies not to seek further increases and could justify
lowering of telephone rates.

The analysis revealed that during the last several years
when public utility commissions were allowing higher rates
for the Bell companies, the major factors considered by the
commissions included the high rate of inflation, high costs

of money, and the uncertain investment risks associated
with the divestiture of American Telephone and Telegraph
Company (AT&T) and the Bell System. As is well known,
the Bell System was divided into two separate and distinct
types of operations: the interstate and intrastate inter-city
long distance operation allowed to be continued by AT&T
itself; and the local exchange telephone operation allowed
to be continued by the local Bell telephone companies. The
latter were placed under seven separate and distinct region-
al holding companies.

The study revealed that both the inflation rate and the
cost of capital had decreased significantly from the early
1980 levels. In 1980, the Consumer Price Index (CPI) in-
creased by 13.5 percent and in 1981 by 10.4 percent.
Interest rates in 1981 for a group of public utilities averaged
15.62 percent, new corporate AAA bonds yielded 14.17
percent, and the prime interest rate reached 18.87 percent.
In 1985, the public utilities interest rates declined to 12.29
percent, the corporate bonds rates to 11.37 percent, and the
prime interest rate to 9.93 percent. The CPI increased by
only 3.6 percent.

The divestiture on 1 January 1984, as indicated, resulted
in the creation of the seven regional holding companies and
their acquisition of the twenty-two Bell Operating Compa-
nies and a new AT&T. There was a great amount of
uncertainty as to whether the earnings of local Bell tele-
phone companies would decrease. Also, there was a lack of
information and experience, economic, financial, and opera-
tional, about the new companies, which of itself increased
the investment risks. The divestiture process is now com-
pleted and the seven regional holding companies and their
twenty-two subsidiaries have been in business for over two
years. They have published financial reports for 1984, 1985,
and are now publishing reports for 1986. The investment
risk that existed in 1983-1984, and which was associated
with the uncertainty of divestiture, does not now exist.

The petitions filed reflected the results of the study. Each
pointed out that since the commission last authorized the
particular company to increase its rates and set higher earn-
ings rates on its investment, based on high rates of inflation,
high interest rates, and uncertainty as to divestiture, condi-
tions have changed. It was submitted that lower overall
earnings rates are now in order based on lower inflation and
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interest rates and elimination of the investment risk associ- into the reasonableness of the rates charged by the partlcu-
ated with the uncertainty of divestiture. Each commission lar Bell telephone company.

was requested to consider whether current conditions justi-

fied the institution of an investigation on its own initiative
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Contract Law Note

Procedures for Applying the Debt Collection Act to
' "Government Contracts

The Debt Collection Act, 31 U.S.C. § 3716 (1982) (here-
inafter DCA), was enacted to “‘put some teeth into Federal
[debt] collection efforts,” 128 Cong. Rec. S12328. Principal-
ly, the DCA allows for administrative offsets of debts owed
to the federal government. In furtherance of that purpose,
however, the DCA also sets forth specific due process re-
quirements that are to be implemented in agency
regulations. Two questions arise concerning the applicabili-
ty of the statute to debt collection in government
contracting. First, to what extent does the statute apply to
government contractors? Second, what procedures are to be
followed in the absence of the required agency regulations?

The first issue was discussed in a recent Contract Ap-
peals Division Trial Note in The Army Lawyer, June 1986,
at 64. Briefly stated, beginning with DMJM/Norman Engi-
neering Co., ASBCA No. 28154, 84-1 BCA § 17,226, the
Armed Services Board of Contract Appeals (ASBCA) held
that the DCA does apply to administrative offsets under
government contracts. In subsequent cases, the board has
explained that the DCA applies only in those situations
where the funds are already in the hands of the contractor
and therefore a “debt” is involved. The note concluded that
a contracting officer must comply with the DCA when the
contractor has been fully paid or when the government in-
tends to reduce payment on another contract in order to
recover money owed. Baxter, Application of the Debt Collec-
tion Act of 1982—Restraining the Beach, The Army
Lawyer, June 1986, at 65.

The second issue, the subject of this note, involves the
problem created by the language in § 3716(b): “before col-
lecting a claim . . ., the head of the agency . . . must
prescribe regulations on collecting by administrative offset.”
Does the fact that the agencies have not yet prescribed any
final regulations affect the present ability of agencies to
make offsets? The Comptroller General answered the ques-
tion in the negative in Need for Regulations Under § 3716,
64 Comp. Gen. , (September 3, 1985).

In that case, the United States Department of Education

(USDE) requested the Comptroller General to advise it on. -

administratively offsetting a claim against a student loan re-
cipient for payments he was receiving under ‘‘large

7
72
73

procurement contracts with the DOD.” Id. at 1. Because fi-
nal regulations had not been prescribed, USDE was not
sure whether it had the authority to offset under the statute.
The Comptroller General concluded that, as long as the
debtor was afforded the equivalent of the procedural rights
of § 3716, the agency may administratively offset prior to
promulgating the final regulations. Id. at 7.

To hold otherwise would too strictly interpret the statute.
No agency could effectively offset until the regulations were
finalized. This would produce a result which was “inconsis-
tent with the stated purpose of the act.” Id. at 2. The
legislative history of the act reflected the balancing of inter-
ests between the government’s right to collect its debts
more efficiently and the debtors’ due process rights.

Thus the conclusion drawn was that “Congress expected
the agencies to develop implementing regulations as quickly
as reasonably possible.” Id. at 4. Meanwhile, the govern-
ment may administratively offset debts. The debtors’ due
process rights are protected by the provisions in § 3716.

Hence, government agencies may administratively offset
government contractor debts as long as they comply with
the requirements of § 3716. During the interim period
before the prescription of regulations on debt collecting by
the various agencies, the procedures set forth in § 3716 are
to be followed. Those procedures are as follows:

(a) After trying to collect a claim from a person under
section 3711(a) of this title, the head of an executive or
legislative agency may collect the claim by administra-
tive offset. The head of the agency may collect by
administrative offset only after giving the debtor—

(1) written notice of the type and amount of the
claim, the intention of the head of the agency to collect
the claim by administrative offset, and an explanation
of the rights of the debtor under this section;

(2) an opportunity to inspect and copy the records
of the agency related to the claim;

(3) an opportunity for a review within the agency of
the decision of the agency related to the claim; and

(4) an opportunity to make written agreement with
the head of the agency to repay the amount of the
claim.

It would seem that in the absence of procedures in the
Federal Acquisition Regulation, a contracting officer could
satisfy the debtor’s due process rights under the DCA by
complying with the notice requirements set forth above and
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then affording those procedural rights described in the no- -

tice. Although the language of the statute refers to the
“head of an agency,” the appropriate agency official in con-

tract debt situations is. certainly the contractmg officer.

Absent specxﬁc guidance to the contrary, “review within the

agency” could be provided at a level above the contracting .
officer, whether that be a higher level contracting officer or |

other more senior procurement official. Any implementa-
tion consistent with the act is apparently suﬁic1ent until
spec:ﬂc regulations are issued.

In sum, the Debt Collection Act provides for administra-
tive offsets of debts owed to the federal government. The
Act applies to contract debts to the extent that collection is
being made after final payment or by offset under a contract
distinct from that upon which the debt is owed. The fact
that agencies have not implemented the required regula-
tions does not preclude them from making administrative
offsets. Rather, in the absence of specific implementation,
procedures :consistent with the statute as outlined above
should be followed Miss Valene Ludlum, Legal Intern.

- Criminal Law Note’ _

Lockhart v. McCree and the Death-Qualified Jury

" Eighteen years ago, in Witherspoon v, Illinois,! the Umt-
ed States Supreme Court enunciated the standard to be
Aapphed in evaluating challenges for cause against jurors in
capital cases based on their opposition to the death penalty.
The Court in Witherspoon held that prospective jurors who
admitted a clear pred1spos1t10n, regardless of circumstances,
to automatically vote against the death penalty were subject
to challenge for cause by the prosecution. This test was
modified in Wainwright v. Witt? to exclude jurors whose
views on capital punishment would “prevent or substantial-
ly impair” performance of their duties as jurors.

Neither Witherspoon v. Illinois nor Wainwright v. Witt
addressed the question whether jurors’ views on capital
punishment might affect their ability to determine an ac-
cused’s guilt or innocence during the findings phase of trial.
In other words, is a “Witherspoon-excludable”? juror sub-
ject to:challenge for cause at the start of a capital case
simply because his or her views on .capital punishment
would prove disqualifying during the sentencmg phase? The
Court recently answered this question in the affirmative in
Lockhart v.” McCree. * This note will examine the issues
raised in Lockhart v. McCree and the Court’s resolution of
those i 1ssues

Ardla McCree was ﬁrst arrested on February 14, 1978,
for the robbery and murder of a service station owner in

1391 US. 510 (1968).

'Camden, Arkansas. He was charged with and convicted of
capital felony murder under Arkansas law, but the jury re-

fused to impose the death penalty and sentenced McCree
instead to life imprisonment without parole. After exhaust-
ing his state appeals, McCree filed a habeas corpus petition

- in federal court. s

The basis for McCree’s appeal was the trial judge's re-
moval during voir dire, over defense objection, of eight
prospective jurors who stated that they could not vote for
the death penalty under any circumstances. This, he al-
leged, deprived him of his right to trial by an impartial jury
representing a cross-section of the community as guaran-
teed by the sixth and fourteenth amendments. Both the
district court and the Eighth Circuit Court of Appeals con-
cluded, based on social science evidence, that so-called
*death qualified” juries are more prone to vote for convic-
tion in capital cases than “non-death-qualified” juries. As a
result, removing jurors at the outset of a trial based on their
opposition to capital punishment violated the defendant’s
sixth amendment right to have his guilt determined by a ju-
ry selected from a fair cross-section of the community. The
district court’s grant of habeas relief was afﬁrmed on appeal
by the Eighth Circuit.6

The Supreme Court reversed Wntmg for a-five- member
majority,” Justice Rehnquist first attacked the sociological
basis of the lower courts’ rulings, finding the studies cited
to be flawed in several respects. Nevertheless, he proceeded
on the assumption that ‘“death qualified” juries are more
hkely to return a conviction than ‘“‘non-death- quallﬁed” ju-
ries.® The major issue, he stated, was the scope of the
cross-section of the community requirement and its apphca-
tion to “death-qualified” j Junes

~While the Court in the past had applied this requirement
to grand juries, jury panels, and venires, it-had never held
that the final petit jury must reflect the population of the
community. To do so, the Court said, would be a practical
impossibility. It would require the Court to review and in-
validate challenges for cause and peremptory challenges
made at trial: “We remain convinced that an extension of
the fair cross-section requirement to petit juries would be
unworkable and unsound, and we decline McCree’s invita-
tion to adopt such an extension.”®

The opinion went one step further to address the sub-
stance of McCree’s claim that a “death-qualified” jury
violated the cross-section requirement of the sixth amend-
ment. In the past, the Court said, only “distinctive” groups

2105 S. Ct. 844 (1985) This is a logical extensmn of the rationale in Witherspoon, 391 US. at 521, where the Court vacated the defendant’s sentence because
all persons expressing any scruples against capital punishment had been excluded from the j Jury. Scruples are ﬁne, so long as the juror can -assess gmlt impar-

tially and consider falrly all sentencing alternatives under law, including death.

3The term refersto a prospective Juror whose views would prevent or substantially lmpalr" performance of duties. See Lockhart v. McCree. 106 S Ct

1758, 1761 5.1 (1986).
4106 S.'Ct. 1758 (1986).
5Id. at 1761.

angsby v. Mabry, 758 F.2d 226 (8th Cir. 1985) (en banc) (affg-569 F. Supp. 1273 (D. Ark..1983)).
7106 S. Ct. at 1760. Five justices joined in the Court’s opmlon One justice concurred in the result. Three justices filed a dlssentmg opl.mon "

81d. at 1764.
%Id. at l765.~
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such as blacks, women, and Mexican-Americans '® were in-
cluded in tlus‘requu‘ement, which also has a basis in:the

-equal protection clause of the fourteenth amendment. These

“distinctive’ groups, the Court said, share ‘certain immuta-
ble characteristics and their exclusion from juries cannot be
supported by any lack of ability to serve as jurors. On ‘the
contrary, their inclusion as jurors furthers public policy and
fosters confidence in the fairness of the American criminal
justice system. !

The Court. then compared the effect of challengmg the

“thherspoon-excludables” from juries. Unlike the groups
mentioned above, “Witherspoon-excludables” share no im-
mutable characteristics and constitute no readily-
identifiable racial or ethnic minority. There is, first of all,
no known method prior to voir. dire at trial by which the
state could exclude or include jurors based on their views
toward capital punishment. In fact, the Court said the state
could not stack the jury in this way even if it tried. In the
second place, “Witherspoon-excludables™ are only identifia-
ble at trial by their stated intention to disregard the full
range of sentencing alternatives and includes *“only those

who cannot and will not conscientiously obey the law with

respect to one of the issues in a capital case.” 12 The Court
stated that present practice under Witherspoon furthers a le-
gitimate state interest in obtaining a single jury which can

properly and impartially judge both phases of a bifurcated

capital case.!?

- Lastly, the opinion discussed whether a “death-qualified”’
jury can be impartial. The Court rejected McCree’s ¢laim
that his jury was slanted in favor of conviction. Justice
Rehnquxst characterized this claim as urging the Court to
adopt a standard that would require trial courts to balance
the jury in accordance with the predisposition of the jurors,
and called this view “both illogical and hopelessly impracti-
cal.” Balancing a Jury, the Court said, would be a
“Sisyphean task” requiring equal numbers of “Democracts
and Republicans, young persons and old, . .and so

on.”* McCree’s jury, they concluded, was fairly selected :

impartial and conscientious in carrymg out its sworn
duties, 14

Insofar as mllxtary practice now requu‘es unanimous ﬁnd-
ings of guilt in capital cases, as well as unanimity on any
sentence to death, Lockhart v. McCree provides a standard
with clear application to mllltary law. ¢ Further, it is well-
established in military law that members with inflexible at-
titudes on sentencing (e.g., opposition to capital
punishment) should be challenged for cause.” While the
sixth amendment right to jury trials does not apply to
courts-martial, '® the potential application of Lockhart V.
McCree cannot be overlooked. Major McShane.

0pg (citations omitted).
UTd at 1766.

12 Id.

13 Id

“1d. at 1767.

Legal Assistance Items

_The following articles include both those geared to legal
assistance officers and those designed to alert soldiers to le-
gal assistance problems. Judge advocates are encouraged to
adapt appropriate articles for inclusion in local post publi-
cations and to forward any original articles to
TIAGSA-ADA-LA, Charlottesville, VA 22903-1781, for
possible publication in The Army Lawyer.

 Consumer Law Videotape Series Available

_The Media Services Office, TTAGSA, and the Legal As-
sistance Branch, TTAGSA, have completed a three-part
consumer information series which is now available for or-
dering by legal ass1stance attorneys for preventlve law
classes. :

The series is designed for showmg to junior enllsted per-
sonnel in unit preventwe law classes or for showing in legal
assistance waiting rooms. The three videotapes and their
running times are: '

" “The Cost of Credlt ” running tlme ll :05. This wdeotape
explains in basic terms how finance charges are computed
and how differing credit repayment methods may affect the
amount of monthly payments. It encourages soldiers to
comparison shop for the best credit terms.

“Applying For Credit,” running time 15:32. This video-
tape explains to soldiers the factors lenders use in
determining credit worthiness and discusses the need for,
and how to retain, good credit ratings.

“Credit Billing Errors,” running time 17:50. This video-
tape is a basic explanation of consumer rights under the
Fair Credit Billing Act. It describes the dispute resolution
procedures soldiers must follow when raising billing errors
and the sanctions that creditors are subject to for failing to
comply with the law.

Each videotape program is designed to stand on its own.
Although the series develops logically, it is not necessary
for soldiers to have viewed “The Cost of Credit” or “Ap-
plying For Credit” to understand “Credit Billing Errors.”

Collectlvely, the series is a succinct 44:27 minute pro-
gram that explains or addresses most of the consumer
credit questions frequently raised by soldiers.

The series combines with other legal assistance vxdeo-
tapes produced by the Media Services Office to provide an
extensive preventive law series that is now available for at-
torneys in the field.

Other legal assistance wdeotapes and their running times
are:

131d. at 1770. The majority commented favorably upon Arkansas’ system requiring umtary Junes in caplta.l cases. In such cases, they said, t.he defendant

might benefit from “residual doubts” about gullt See 106 S. Ct. at 1768.

16 See Manual for Courts-Martial, United States, 1984, Rules for Courts-Martial 922, 1004

17 See United States v. Heriot, 21 M.J. t1 (C.M.A. 1985). (Error to deny challenge for cause against member in drug case who maintained he could consxder
all sentences but would vote to reduce Marine NCO at least one g:rade if the NCO were convxcted of sellmg drugs)

18 Ex parte Milligan, 71 U.S. (4 Wall.) 2 (1866).
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“Introduction to the Soldiers’ and Sailors’ Civil Rehef
Act,” 6:45.
* “Introduction to Wills,” 7:20. - :
- *“Introduction to Powers of Attomey,” 7:47.
-“The Survivor Beneﬁt Plan,” 21 05 Lo

Any of these wdeotapes may be ordered by sendlng a
blank % inch video cassette to: Media Services Oﬂice,
ATTN: JAGS-ADN-T, The Judge Advocate General’
School, Charlottesville, VA 22903-1781.

FI‘S Service Curtailed

" The Legal Assistance Branch frequently responds to tele-
phone inquiries from legal ‘assistance attorneys around the
world. Typically, if an attorney with subject matter exper-
tise in the area inquired about is not avarlable, the attorney
will return the telephone call. ~

Eﬂ'ectlve 30 June 1986, 'Federal T elecommumcations Sys-
tem (FTS) service at The Judge Advocate General’s School
has been eliminated due to budget cuts. It will be difficult,
therefore, in the immediate future for the Branch’s attor-
neys to return telephone calls. i ,

Telephone inquiries from the field may still be made in’
two ways: First, installations 'with' FTS service may call
(804) 293-9850, 2934095, or 295-4230. Second, a call may
be placed by AUTOVON. Call 274-7110 and ask the oper-
ator to dial one of the three commercial numbers above.

" The number of telephone i inquiries has increased dramati-’
cally since the Branch was created in 1982. From
approxunately 150 inquiries that year, the number of annu-
al inquiries now exceeds 700: This service is one that is vital
as a resource link with practicing attorneys in the field. The
Branch will continue to respond to all inquiries to the maxi-
mum extent possible Legal assistance -attorneys making S
telephonic inquiry should call back if a return call is not
received. .

Consumer Law Notes

‘ Insurance Polzctes—Read The Fine Prmt '

The followmg artrcle was prepared by Captam Anne H
Avera, Chief of Legal Assistance at Fort Rucker, Alabama,
for publication in the post weekly bulletin. This problem,
which has also been addressed in Dep’t of the Army Mes-

sage 061000Z Jun 86, subject: Preventive Law- Guldance, is "

of interest to all active duty soldiers. .

Soldiers should be aware of problems" that may arise
when they acquire life insurance policies that contain mili-
tary service. clauses. Such clauses allow insurance
companies to avoid payment on a contract of insurance if
the soldier is killed in war or by a. military service haz- .
ard.” The phrase “killed by a milltary service hazard” may.
be interpreted by insurance companies to mean any time a
soldier dies on active duty.

These military service clauses are often buried in lengthy

insurance contracts and are seldom discovered by or

brought to the attention of the soldier. The end result could
be ‘denial of coverage under the terms of the policy arid e

hardship for the soldier’s survivors.

.To avoid these potentral problems, soldiers should care-
fully read all provrsrons ‘contained in any insurance policy
prior to acqumng the coverage. Make sure the policy does

not contain a clause that could be interpreted in such a way
as to deny-coverage to an active duty soldier. By being
aware of the ramifications of military service exclusion pro- -
visions contained in insurance contracts, soldiers can avoid
this problem:and can assure they have adequate coverage,
for thelr families. : e e

C 4y .

Vehtcle Repairs _

The followmg article, written by Captain Anne H Avera,'1
Chief of Legal Assistance at Fort Rucker, Alabama, was re-
cently published in the Army Flier, a Fort Rucker»
publlcatlon

~One of the most .common, and frustratmg, consumer
problems is in the area of car and truck repairs. There are’
some thmgs the ‘consumer should know when a vehrcle
needs repair. . S ; \

Are you covered? If your vehicle is covered by a written
warranty and that warranty covers the problem, you should
réturn to the dealer for the necessary repairs. Study your
warranty document for a full explanation of warranty cov-
erage, exclusions, and the dealer’s repair obligations.

If your vehicle is not covered by a written warranty, it
could still be covered by an implied warranty unless the car-
was sold “as is” or the seller otherwise indicates in writing
that no warranty is given. The most common type of im-
plied warranty is called a “warranty of merchantability.”
This means that the seller promises that the product will do
what it is supposed to do; for example, that the car wrll
back up w1thout Vibrating :

If problems arise that are not covered by the wntten war-‘
ranty, you should investigate the possible protection given
by an 1mp11ed warranty If the dealer or seller of the vehicle
is not requrred to repair it under any type of warranty, you
will have fo incur this expense. The followrng tips may_
prove helpful in these cases.. : ‘

Do your homework: Your best protection from fraud and‘
faulty repair work is to find a reputable mechanic or repair
shop before your car needs to be repaired. A good way to
do this is to ask your friends if they know a reliable
mechanic. After you have selected some repair shops, check
with local consumer protection offices or the Better. Busi-
ness Bureau'in’ your area and ask if anyone has complamed
about the shops you are consrdermg

Get it in writing. You should ask the repair shop to give ‘
you a written estimate before any work is done on your ve-
hicle. Then tell the mechanic, “If my car requires any
additional parts or labor gver the estimate, call me with the
information before you do anythmg ” Your final bill should
be close to.the estimated price.

If the charge is much higher than the estimate, or if the
work was done without your authorization and .you feéel
that you have been overcharged, question the bill. Have the
shop write out the reasons for the difference in cost. Keep
that information. If you refuse to pay a repair bill, the
mechanic has the legal right to keep your car until you pay.

If you have problems. If you suspect that the reparr,shop
has overcharged you, has failed to adequately perform the

.- requested repairs, or has performed unauthorized work for
. which you are bemg charged,-first try to resolve the prob-

lem with the repair shop. If you cannot get the repair shop
to resolve the problem to your satisfaction, often the easiest
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and least ‘expensive solution is to pay the bill, clearly indi-

catmg that you do not agree with it, and then sue the shop

for return of ‘the excess amount. You can do several things -
to help yourself in-this situation: get everything in writing"
and Keep every piece of paper; ask the mechanic for your .

old parts back (some parts, such as alternators and brake
shoes, are returned to the parts supplier for a refund, so you
may not be able to get them.); and Tell the shop manager
clearly and calmly that you are dissatisfied, and document
the Tesponse, if possible. : :

What to do. If legal action is necessary, you must be pre-
pared to prove your claim. The legal assistance section in -

the staff judge advocate’s office is available to advise you,
though at some. point you may need to contact a private at-
torney to handle your case. You may also inquire at the
local courthouse as to the availability of Small Claims
Court procedures. The clerk of court of the local court can
usually provide you with ‘the necessary’ forms and
mformation

:In order to document your clalm, your ﬁmt step should
be! to take your car ‘to another repair shop. Give the
mechanic a copy of your itemized receipt and order an in-
spection of the alleged repairs and parts. Get their report in
writing. If you notice that the same problem is recurrmg, or
you find a new problem that should not have arisen, you

will bé in a better position to negotiate a refund from the

first mechanic if you get a second mechanic’s opinion of the
work done—in writing. -

- What the law says. Although Alabama has no compre-

hensive statute specifically governing auto repau's, certain
consumer protection statutes do apply to car repairs. Gen-
erally, it is illegal to: knowingly make a false or misleading
statement of fact about the need for parts, replacement or
repair service; represent that work has been done, or parts
replaced, when that is not true; or represent that goods are
original or new, when in fact they are secondhand or
refurbished.

Devon Home Center Stores '

Legal assrstance officers at .various mstallations have re- .
cently reported consumer complaints involving Devon .

Home Center Stores, Inc. These stores, which are located

primarily near mihtary bases, sometimes submit advertise-

ments for inclusion in post publications. The complaints
have concerned advertisements which promise such credit
terms as *“0% iriterest” and “free financing,” and which ar-
guably violate federal and state disclosure laws. These laws
are designed to ensure that consumers receive the informa-

tion they need to make informed decisions regarding the .

cost of credit. The laws mandate both certain content and

specific format in advertisements and contracts that solicit

consumers to purchase goods on credit terms.

Devon’s ad’s have included numerous potential violations
of the Federal Truth In Lending Act (15 U.S.C.

§§ 1601-1667e (1982)), Regulation Z, which implements-

the Truth in Lending Act (12 C.F.R. Part 226 (1986)), and
state disclosure laws. Review of several of Devon’s ad’s re-
vealed the following apparent violations of federal law:

1. One ad identified an item’s cost only in terms of the
dollars per month which the consumer must pay and
‘failed to identify the terms of repayment or the rate of
‘finance charge expressed as an annual percentage rate ’

in violation of 15 US C: §1664 and 12 CF.R..
§22624

2. Addltlonally, this ad contained a statement that'
credit would be extended at ‘‘0%. interest.” This was
misleading because this interest rate was available only -
if the consumer paid off the entire contract, including
interest, within one year. If the contract was paid with-
"in the year, the interest already paid was refunded to
the consumer, resulting in the advertised 0% interest
rate. Because the payments were determined on an 18-
month schedule, the consumer was required to pay off
the contract early in order to receive this interest rate. -
“Unfair or deceptive acts or practices in commerce”
are prohibited by 15 U.S.C. § 45(a)(1). The cases inter- .-
preting this statutory provision indicate that such
misleading advertising constitutes a deceptive practice.

3. Another Devon ad was a mult:ple page advertise- -
‘ment. The regulations here provide that unless a
.multiple-page advertisement gives the required disclo-
sures for each item advertised, the ad must include
certain specific information in a table or schedule with--
in the ad. This information must be sufficiently .
detailed to permit determination of the amount or per-
centage of any down payment, the number of
payments pr period of repayment, the amount of any
payment, and the amount of any finance charge for a
representative scale of amounts up to'the level of the
more commonly sold higher-priced property or
services offered. 12 C.F.R: § 226.24. Devon’s ad in-
cluded neither individual disclosures nor an
information schedule.

In addmon to these federal statutory and regulatory pro-
visions, many states have passed laws that provide
additional consumer protection. For example,
§ 37-2-304(1) of the South Carolina Consumer Protectlon'
Code prohibits advertising, displaying, or publishing *
statement or representatlon with regard to rates, terms, or
conditions of credit . . . that is false, misleading, or decep-
tive.” In addition, §37e2—305 of that code provides that a
credit service charge may not exceed the greater of 18% or
a rate which is filed with the Department of Consumer Af-
fairs'and posted at locales where this credit rate is offered.
Because Devon published misleading advertisements and
failed to file a Maximum Rate Schedule, the South Carolina -
Department of Consumer Affairs required. that Devon re- -
fund any finance charges assessed in excess of 18% and
revise all advertisements to conform with South Carolina
law.

~Lega1‘assistance‘oﬂicers should review advertisements to
verify compliance with federal and state disclosure require-
ments. The All States Consumer Law Guide provides both a
general statement of federal law and a discussion of addi- -
tional state disclosure requirements. In the event of
noncompliance, one or more of the following measures may
afford the consumer some relief:

1. Some creditors are unaware of the federal and state
disclosure requirements. These creditors may, there-
fore, voluntarily comply with such requirements after
an informational phone call by the legal assistance .
oﬂicer :

2. Armed Forces Disclplmary Control Boards may de-
clare noncomplying ‘creditors off limits under :
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provisions of Dep’t of Army, Reg: No. 190-24, Milita-
ry Police—Armed Forces Disciplinary Control Boards
and Off-Installation Military Enforcement Services (15
Nov. 1982). In order to avoid this sanctlon, creditors
may choose to ' voluntanly comply w1th dlsclosure
requlrements

3. Local Better Business Bureaus not only collect in-
formation regarding such. violations but may also
contact the creditor, publicize the violation in the local
medla, and serve as a lizison with consumer protectlon
agencies.

4. State and local consumer protection agencies may
‘deal directly with creditors who fail to comply with
“disclosure requirements, serving either enforcement or
" advocacy functlons

5. Violations of the Federal Truth in Lendmg Act may
be reported to the Federal Trade Commission, which -
has general enforcement authorlty pursuant to 15
US.C. § 1607(c). ‘ "

6. Consumers may proceed directly against noncom-
plying creditors for actual damages or other statutory .
remedies provided by 15 U.S.C. § 1640(a).

7. State Attorneys ‘General may take legal action
against noncomplying creditors on behalf of individu-
als or classes. In some states, the attorneys general
have the authority to administratively mandate com-
pliance or to assess administrative penalties. Captain
Hayn.

Automobile Dealers’ Reduced Rate Firiancing |

The California Credit Union League has recently taken
the position that the manner in which many automobile

dealers conduct reduced rate financing programs violates

the Federal Truth in Lending Act (15 U.S.C. §§ 1601-1667

(1982)). The League s research indicates that often a part of

the finance charge is concealed within the purchase price of
the vehicle sold and financed with the reduced rate. In a let-
ter dated 12 June 1986 from Wilfred F. Broxterman,
President of the California Credit Union League, to the
Consumer Advisory Council to the Board of Governors of
the Federal Reserve System, the League expressed its con-
cern. That letter stated substantially as follows:

The League has received several reports from consumers
who have purchased vehicles using the reduced rate financ-
ing. One consumer indicated that he negotiated for four
hours with the dealership but was not able to reduce the
purchase price of the vehicle by one cent and still be able to
utilize reduced rate financing. :

Another consumer was drawn to a dealership by an ad- -

vertisement for a pick-up truck; the ad contained the

purchase price of the truck. When this consumer arrived at -
the dealership, the truck advertised was still ithere, but:

when the consumer inquired about financing the purchase
at the dealer’s reduced rate, he was informed that this was
not possible. Although he did purchase another truck that
was equipped ldentlcally to the one which appeared in the
ad, the purchase price was between four and five. hundred
dollars more because of the reduced rate financing. In both
instances, the consumers were told approximately the same
thing by employees of separate dealershlps “Well, we have
to make the money somewhere.”

One manager of a credit union in the San Francisco area .
went f0 a dealership, negotiated a cash purchase price for a
car, and then inquired about the availability of reduced rate .
financing. He was informed that if reduced rate financing
were used, the cash purchase price which had been negoti- -
ated would have to.be increased by two thousand dollars!
The League has received numerous other reports from
credit unions throughout the state indicating that this prac-
tice is commonplace. ‘ ,

Because it is concerned about the breadth of this prob-
lem, the California State Attorney General’s Office has
initiated four criminal actions against dealerships in the Los -
Angeles-area.. The attorney general’s staff has charged the -
dealers with consumer fraud because part of the finance
charge was allegedly hidden within the purchase price of
the vehicle. Three of the four dealerships have entered into
plea arrangements, but the fourth dealershlp appears intent .
on defending its practices in court. : -

This issue is also being pursued in other states. In Michi-
gan, the corporate headquarters of America’s three big
automobile manufacturers, the state attorney general is pur- .
suing similar action. The League believes that the attorney .
general would. not initiate such a campaign unless clear
truth in lending violations existed. :

The League also believes that a new trend may be appar-'
ent in General Motors’ latest round of reduced rate
financing. A week or two prior to offering the current re-
duced rate of 5.9% to the consumer, General Motors made
an across-the-board price increase on all of their cars. Asa
result, the dealers are now selling cars at increased prices
regardless of whether the consumer purchases the car with:
cash or seeks reduced rate ﬂnancmg ‘Thus, it now. appears
that all consumers are paying for reduced rate financing
whether or. not they finance the purchase through the -
dealer. ~ \

‘The League contends that the actions of the states” attor-
neys general are insufficient because they -only respond to
the problem piecemeal and on an as-reported basis. Accord-
ing to the League, too many consumers are being duped by
reduced rate financing and are not aware of how they are
being injured.. The League suggests that the Federal Re-
serve Board Consumer Advisory Council take the necessary
steps to initiate regulations that would require the dealers
to-clearly. disclose to the consumer the difference between
the cash purchase price and the reduced rate financing price
and to reflect that difference in the annual percentage rate.

* Financial statements (10K forms) filed with the Securi-
ties and Exchange Commission by both Ford Motor Credit’
Company and Chrysler Credit Corporatlon appear to re-
flect a huge subsidy of the reduced rate by the
manufacturers. The League theréfore suggests that all con-
sumers should receive a disclosure of what part or percent
of the purchase price is being used to subsidize the manu-
facturer’s reduced rate financing programs. If the .
manufacturers are intent on continuing these programs, the
League believes that consumers should be given an oppor-
tunity:to make an informed decision based on how the .
reduced rate is being paid. They should not be misled into
believing that they are saving hundreds or even thousands
of dollars when in fact they are not.

The California Consumer Credit League pomts out that
credit unions support consumer education which allows
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.consumers to make well informed financial decisions. As
'such, the League notes that it is not opposed to healthy
competition but is opposed to a deceptive program that be-
guiles consumers into behevmg that they are ‘getting
-something: ot.her than that. whlch is advertlsed ‘

Connectlcut Credu Card Surcharge Law Enacted

A statute recently’ passed by the Connecticut leglslature
provides that sellers in Connecticut may not impose a
surcharge on a buyer who:uses a credit card in lieu of pay-
ment by check, cash, or similar means. Sellers may,
however, offer discounts to buyers to induce them to pay by
means other than a credit card and may establish a mini-
mum purchase policy if this is disclosed orally or in writing
at the time of purchase. The statute, 1986 Conn. Acts Ch.
222 (Reg. Sess.), takes effect 1 October 1986.

Another Connecticut statute, effective 5 June 1986 limits
the maximum finance charge that may be applied under an
open end credit plan to not more than 1% % per month.
According to Conn. Gen. Stat. § 42-133c¢, transactions
under open end credit plans are subject to this prov1s1on
whenever a solicitation for the extension of credit is made
by a creditor whose pnmary activity in Connecticut is solic-
iting Connecticut customers through the mails and such
solicitation, though originating outside Connecticut, is di-
rected to and received by.a customer who resides in and
-responds to the sohcltatlon in Connectlcut.

-Oregon Court Interprets Electromc Fund Transfer Act
Liability Provisions - .

In Vaughn v. United States National Bank of Oregon. 79
Or. App. 172, 718 P.2d 769 (1986), a cardholder initially
loaned a VISA credit card and personal identification num-
ber to a friend so that the friend could perform some
transactions on behalf of the cardholder. When the friend
subsequently stole the credit card and withdrew $450 from
the cardholder’s account, the court held that the cardholder
was liable only up to $50 based on 15 U.S.C. § 1643 (1982),
notwithstanding the bank’s argument, that the friend had

“apparent authority” to use the card excluding h1m from
the deﬁmtlon of “unauthorized use” :

Vtrgmta Home Soltcitatlon Sales Act Amended

Effective 1 July 1986, the Virginia Home Solxcxtatlon
Sales Act, Va. Code § 59.1-21.2 (1986), was amended to in-
_clude within the definition of “home solicitation” the sale
or lease of goods or services by telephone or other electron-
ic means where such a transaction occurs at any residence
other than the seller’s. ‘'This change expands the scope of
the Act, which permits cancellation of any “home solicita-
tion” until midnight of the third business day after the day
on which the buyer signed the agreement or offer to
purchase. “Home solicitation” sales do not include consum-
er sales or leases of farm equipment, cash sales of less than
$25, sales or leases made pursuant to preexisting revolving
charge accounts, or sales or leases made pursuant to prior
negotiations between the parties.

Tax Revision—Senate Plan

The followmg item was prepared by First Lieutenant
William P. Trendell, USAR, Individual Mobilization Aug-
mentee to the 101st . Airborne D1v1s1on (All‘ Assault), Fort
‘Campbell, Kentucky.

On 24 June 1986, the U.S. Senate approved a federal tax
package that would affect. the tax bills of most Americans.
The House-Senate conference committee will meet to work
out the differences between the Senate bill and the. House
version passed last December. The general effective date for
the Senate bill is 1 January 1987. .

-According to the Joint Congressional Committee on Tax-
ation, the federal tax bill for the average taxpayer will be
reduced -6.4% under the Senate package, compared to the
9% reduction under the House version. Although the Sen-
ate bill offers greater reductions in tax rates, it el1mmates
more deductlons than the House measure. '

" The major prov1s1ons of the Senate plan aﬂ'ectmg individ-
uals are:

Income Tax Rates: the 14 tax rates (15 for single taxpayers)
in the current law will be reduced to two: 15% and 27%.
For married couples filing jointly, the tax rate is 15% of
taxable income up to $29,300. Above that, the rate is 27%.
Single taxpayers will pay 15% of their taxable income up to
$17,600, and at the 27% rate above that. Standard Deduc-
tion: The standard deductlon, currently called the ‘“‘zero
bracket amount,” would increase to $5,000 for joint filers
from the current $3,670. For single taxpayers, the standard

deductlon will increase to $3,000 from $2,480.

The speclal deductlon for married couples who both work
will be repealed : .

Personal Exemptlon The personal exemption would rise to
$1,900 in 1987 and $2,000 in 1988 from the current $1,080.

Deductions: Mortgageinterest on first and second homes
will remain deductible as will state and local income and

.property taxes. Sales tax deductxons will generally be

repealed.

.,Consumer mterest payments for car loans, credlt cards,
etc., . will no longer be deductible.

‘Miscellaneous deductions such as union dues, safe deposit

boxes, profess1onal journals, etc., will be e]unmated

Tax Credits: The tax credit for chtld care expenses would
be retained. The credit for political contnbutlons would be

ehmmated

Individual Retlrement Accounts Deductions for contribu-
tions to IRAs will only be allowed for those taxpayers not
covered by an employer’s pension plan..

Capltal Gams Long term capxtal gains will no longer be
taxed at a lower rate than other income. The top tax rate
on long term gain will rise to 27% from 20%.

Income Averagmg The Senate measure limits income aver-

agmg to farmers. -

D1v1dends~ The $200 exclusmn ($lOO for mdwrduals) of
dividend income taxpayers currently receive w1ll be
eliminated.

Prowstons whlch appear on both the Senate and House
tax bills will most likely appear on the bill that comes out
of the House-Senate conference. These provisions are: re-
peal of the two-earner deduction; retention of state and
local income and property ‘taxes deductions; retention of
mortgage interest deduction for first and second homes;
elimination of the $200 dividend exclusion; elimination of
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income averaging for non-farmers; and retentlon of the
child care credlt T s :

Famxly Law Notes .

[ Texas Child Support Guldehnes

Texas has taken a substantial step toward full compliance
with the Child Support Enforcement Amendments of 1984,
Although the Amendments do not require the enactment of
child support guidelines until October 1, 1987, the Texas
Supreme Court has promulgated a somewhat unique set of
child support guidelines effective June 1, 1986.

To date, twelve states have enacted guidelines, two more
will have them in effect by the beginning of 1987, two are
testing guidelines in various judicial districts, and ten more
states have begun legislative consideration. Texas becomes
the most recent state to enact guidelines, and the final prod-
uct of the Texas Supreme Court promises to dramatically
alter child support throughout the state.

The Texas guidelines, codified at section 14.05(a) of the
Texas Family Code, are an adapted version of the Wiscon-

sin and Colorado guidelines, with several variations. The

amount of child support to be ordered by the court is deter-
mined by multiplying the obligor’s gross income per month
by a percentage based on the number of children for whom
child support is to be ordered. The applicable percentages
are 17% for one child, 25% for two children, 29% for
three children, 31% for four children, and 34% for five or
more children.

In addition to the percentages, the guidelines assume that
the court will order the obligor to provide health insurance
coverage for each child.

Texas differs from all other states that have enacted
guidelines, with the exception of Colorado, in making the
guidelines serve as a rebuttable presumption. According to
the statute, it is presumed that the amount of child support
computed under the guidelines is in the best interest of the
child. That presumption may only be rebutted under very
limited and expressly enumerated circumstances. Failure to
meet one of the exceptions, regardless of the specific facts of
a given case, would require explicit compliance with the
guidelines. :

The policy of strict adherence to the enumerated guide-
lines differs from all other programs enacted to date.
Colorado, which also establishes their guidelines as a rebut-
table presumption, takes a less emphatic approach The
Colorado statute states “the Court may exercise broad dis-
cretion in deviating from the guidelines in cases where
application would be inequitable to one of the parties or to
the child.” Co. Rev. Stat. § 14-10-115(3)(b). The general
rule has been to use the guidelines as minimum acceptable
support awards, or as an adv1sory standard. It remains to
be seen what effect this will have in practlce. and whether
such a system is workable.

Additionally, while most percentage-based guidelines use
disposable income as the starting base, Texas has opted to
use the obligor’s gross income as the base for computing the
child support. Naturally, this will render higher support
awards, which may make the payments overly burdensome.
This is substantially offset by the relatively low percentage
scale, however. Missouri for example, has a scale that
ranges from 22% to 46%, but which uses net income.

The new statute also includes a provision that states that
if the court finds the obligor has elected to work-at a posi-
tion which generates lower income than would be
consistent with the obligor’s education, training and work
experience, the court may determine that the obligor is un--
deremployed by choice and apply the guidelines to the
obligor’s earm'ng potential. Several states have adopted this
type of provision as it serves to protect agamst those who
try to “beat” the system

The Texas child support gmdehnes are also mterestmg
for what is not included. There are no percentage changes
based on the ages of the children who are to receive sup-
port. Recent research in this area has concluded that as
children .get older, the percentage of family budgets spent
on children increases significantly enough to warrant differ-
ent age-specific schedules. Some:states that have enacted
guidelines have included this consideration into the stat-
utes, and the Connecticut guidelines serve as a ‘'model
example. (Con. Special Act. 84-74). Further, there is no
mention of a standard of living adJustment mechanism.
Some states, such as Delaware, have devised a formula that
requires a percentage of the obligor’s surplus income be
awarded to the children. This serves to prevent a dramatic
decrease in the standard of hvmg for the child after the
divorce.

Whether the new Texas child support guidelines will ac-
complish their purpose remains to be seen. The existence of
the guidelines demonstrates that child support and the en-
forcement of support has: a high judicial pnonty Mr.
Daniel S. Connolly, Legal Intern.

kObtaining Childk:Supp‘ort or Alimo‘riyﬂf"ro‘m_" Veterons L

Legal assistance officers occasionally receive questions
concerning veterans who are receiving veteran’s benefits but
are not paying child or spousal support. Many times, the
veteran may be a military retiree who has waived a portion
of longevity i'etirement pay in order to receive veteran’s
benefits. This is because veteran’s disability benefits ‘are
nontaxab]e while military longevxty retired pay is taxable.

Keith Snyder of the National Veteran’s Legal Services
Project has prepared a short guide on this subject which
was published in the May 1986 edition of Clearinghoiise Re-
view. It has been edited and is republished below w1th the
author s permission.

Many legal assistance attorneys have thexr first contact
with the Veterans Administration (VA) in the context of

trying to obtain child support or spousal support from re-
tired veterans who are behind in their payments, Calling a

VA Regional Office and asking how a veteran’s benefits can
be garnished or assigned and:sent straight to children not
living with the veteran can lead to mixed responses. Asking
how to garnish or assign the benefits will be met . with a

short answer; the benefits cannot be assigned. However,

asking how to apportion the benefits will be met with a
longer, and more satisfactory, answer; a part of the benefits
may be received by the children. . :

Of course, initially, counsel must determine the nature of
the VA benefit program from which the veteran receives as-
sistance. Calling or writing the nearest VA Regional Office
should produce the necessary information. The amount of
pension compensation, dependency and indemnity compen-
sation, educational assistance allowance, retirement pay,
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and subsistence allowance of any veteran may be disclosed
to any person who requests such information.

With certain exceptions, VA benefits cannot be garnished
or ass:gned The statute states:

“Payment of beneﬁts due or to become due under any
law administered by the [VA] shall not be assignable
except to the extent specifically authorized by law and
such payments made to, or on account of, a beneficiary
shall be exempt from taxation, shall be exempt from
the claim of creditors, and shall not be liable to attach-
.ment, levy, or seizure by or under any legal or .
equitable process whatever, either before or after re-

~ ceipt by the beneficiary. ! S

‘One exceptlon to this nonasmgnablhty provision occurs

in the context of child support and alimony obligations.
‘The exception involves a veteran who is eligible for military

retirement benefits. If the veteran has waived a portion of
his or her military retired or retainer pay in order to also
receive VA disability compensation benefits, the amount
waived would be subject to garnishment as ‘‘based upon
renumeration for employment” payable by the federal
government. 2

Payments of disability compensation by the VA to an in-
dividual whose entitlement to disability compensation is

.greater than his or her entitlement to retired pay, and who

has waived all of his or her retired pay in favor of disability
compensation, are not subject to garnishment.® Other VA
benefits, including Chapter 34 educational assistance and
pension benefits, are also not subject to garnishment and,
even if they are on deposit in a bank, retain their exempt-
from-garnishment status: but, as long as they remain depos-
ited and are available on demand for use for the veteran’s
support and maintenance, they are exempt.* Some states
have similar statutory provisions. *

If an order for garnishment of VA benefits is obtained, it
must be served on the Finance Officer at the nearest VA
Regional Office. In cases in which garnishment is not avail-
able, a request for an apportionment may be appropriate.

The granting of an apportionment is, by the VA’s descrip- -

tion, a discretionary function. By statute, such decisions are
not subject to judicial review.

Sometimes, VA benefits can be apportioned among the
veteran’s spouse, children, or dependent parents.® For ex-
ample, if the veteran is incompetent and is being furnished
hospital treatment, institutional care, or domiciliary care by
the government, compensation or pension benefits can be

-apportioned. Apportionment is also allowed if the veteran is

not living with his or her spouse or children-and is not
“reasonably discharging his or her responsibilities” for their
support.”’ Certain benefits that are ordinarily not payable
due to incarceration for a felony may be apportioned to a
dependent spouse and children if the dependents can
demonstrate the need for support. ?

Regardless of the provisions in regulations relating to a
particular type of benefit, a “special’” apportionment is
available if hardship is shown to exist—as long as such ap-
portionment does not cause undue hardship to other
persons in interest.®

The factors considered in determining whether a special
apportionment should be made are: ‘

the amount of VA benefits payable;

other resources and income available to the veteran
and those dependents in whose behalf apportionment is
claimed; and

special needs of the veteran, his or her dependents, and
the apportionment claimants.

Ordinarily, according to the VA, apportionment of more
than fifty percent .of the benefits would constitute undue
hardship on the veteran, while apportionment of less than
twenty percent would not provide a reasonable amount for
any apportionee. No apportionment will be made until the
veteran’s estranged spouse files a claim for an apportioned
share. There is no special form used for this purpose. The
request should, however, include the veteran’s claim num-
ber, which frequently is the same as his or her social
security number. Apportionment will not be made:

if the total benefit payable does not permit payment of -
a reasonable amount to any apportlonee

if the veteran’s spouse has been found guilty of conju-
gal infidelity;

if the veteran’s purported or legal spouse lives with an-
other person; or

if the veteran’s child has been legally adopted by other
persons (except, if the veteran is receiving additional
compensation for the child, this amount will be appor-
tioned to the child). 1°

Rules on how different benefits are to be apportioned va-
ry with the benefit program.!! Sometimes an issue is raised
as to whether VA disability compensation is considered
earned income that should be considered as part of the vet-
eran’s resources in determining the veteran’s ability to pay
child support. According to a December 5, 1985, letter

138 U.S.C. § 3101(a) (1982). See also 38 U.S.C."§ 770(g) (1982) concerning insuraxtce bolicy proceeds.

242 US.C. § 662(D)(2) (1982).
35 C.F.R, § 581.103(c)(4)(iv) (1986).

‘Porter v. Aetna Casualty Co., 370 U.S. 159 (1962), Lawrence v. Shaw, 300 U.S. 245 (1937).

3 See, e.g., Wis. Stat. § B15.18(24).

638 U.S.C. § 3107 (1982).

738 C.F.R. § 3.450(a)(ii) (1986).

8 Adjudlcatlon Manual of the Department of Veterans’ Benefits, M21-1, 1'( 24.07 [herema.fter cited as M21-1].

938 C.F.R. § 3.451 (1986).
938 CF.R. § 3.458 (1986).

1! Guidance on this and on the evidence requu'ed to esteblish relationships and to establish need are found at 38 U.S.C. §§ 3503(c), 3504(c) (1982), and 38
C.F.R. §§ 3.450-61 (1986). See especially M21-1, ch. 26, and Department of Veteran’s Benefits, DVB Cir. 20—82—38 (’Nov 19 1982) (avan]able from a.ny VA
Regional Office or from the National Veterans Legal Services Project). See also 38 U.S.C. § 3101 (1982)...
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from the VA General Counsel, a court of competent juris-
‘diction has the authority. to base the amount of a parent’s
child 'support obligation on income and assets from
.whatever source derived, including VA benefits. Whether or
not VA ‘benefits are included for purposes of such calcula-
_ tion is a matter of state law in the relevant jurisdiction. -

¢For 'further information, -contact the National Veterans
'Legal ‘Services ' Project, 2001 S Street NW Sutte 702,
‘Washmgton, DC 20009 s

Natlonal Survey On Consumer Account Bank Fees

" The Consumer Federation of America (CFA) recently re-
leased its third annual national survey on bank fees, and its
findings are of interest to legal assistance attorneys advising
clients on consumer preventlve law matters.

The report an edited version of which- appears below,
was compiled by Alan Fox, legislative representative for
CFA, and Ken McEldowney, Director of the San Francisco
Consumer Action Group, in con_]unctlon with twenty other
state and municipal consumer groups.

For the second consecutlve year, the’ survey has found
fees' for routine servrces rising sharply for most depositors.
High balance requtrements and high fees have combined to
make interest-bearing checkmg (NOW) accounts unavaila-
ble to nearly half of all American families. Even a family
_wtllmg to forego a chance to earn interest w1l] pay, on the
average, $98 for a low-balance, non-interest checking ac-
count. Bounced check fees now range as hrgh as $40,

Including all fees; the cost of the average:'NOW account
to,a small deposrtor rose 12.3% in just one year, after a
13.1% ‘increase in the previous year. The cost of a small
checkmg account increased 3.3% in the past year, on top of
a 5.2% increase the year before. Bounced check charges,
which rose 4.8% in 1984—1985, climbed an additional '5.6%
in 1985-1986, .

In all, 113 banks and 112 thnfts were surveyed Compa-
rable data from CFA’s 1985 survey was available for 92
1nst1tut10ns and prov1ded the basis for 1985 to 1986 com-
parisons. All such compansons in this report are based only
on institutions surveyed in both years. Comparisons be-
tween 1984 and 1985 are based on 38 1nst1tut10ns that were
'surveyed both years , ‘ :

Non-Interest Checkmg Accounts _“

Desprte the avallabthty of mterest bearmg accounts,
many consumers keep non-interest checking accounts for
their day-to-day transactions. These accounts cost banks
nothing in interest and, with the advent of automation,

should not be significantly more costly to maintain than in’

the past.

But the days of “free checking” are over. The 155 institu-_

tions that offered non-interest accounts, most of them
banks, charge between $22 and $184 annually for a low-bal-
ance checking account with relatively few transactions. The
average cost was $98. :

Minimums to Avoid Charges. Most of the 1nst1tutxons
required account holders to maintain several hundred dol-

lars, interest- free, to avoid charges. Eleven (7%) of the 155

institutions charged consumers for checking accounts no
matter how large a balance was maintained, and eight

others (5%) had .no monthly or transaction fees and thus
no balance requirements. Of the remaining 136 institutions
with fees based on balance levels, the 56 (41%), that used
average balance methods required an average of $735 to
avoid fees, with a range of $100 to $1200. The 105 mstrtu-
tions (77%) that used low balance methods averaged $436,

with a low of $100 and :a high of $1500, and some calculat-
ed both ways.-In New York, :no institution' using either
method had a minimum balance less than-$1000, and most
other areas had at least one bank that requrred that hlgh a
balance. v N . S

Changes. Slxty-three institutions charged a monthly fee
for all accounts or for those that failed to meet balance re-
quirements, 4 charged only for every check, and most, 80
accounts, charged both fees. Some of these charged as well
for Automatic Teller Machine (ATM) withdrawals (see
separate section on ATMs). As with NOW accounts, fees

‘varied further at-a particular bank based on balances or the

number of .checks written. In calculating -averages, the re-
port used the‘charges for ‘accounts with $200 average
balances; $100 minimum balances, and ten checks per
month, and assumed a consumer would pay extra 1f neces-
sary to receive cancelled checks. o

- 'The average monthly charge was $4.19, and the average
per check charge was $.24. Monthly fees were as high as

:$12, and never below $1. Check charges ranged from $. 10
to $.50.- - ‘

Combmed Non-mterest Checkmg Charﬁ Charges ,for
checking accounts ranged between $22 and $184 per year,
and averaged $98, when all factors were considered. The
CFA calculated these averages assuming an average month-
ly -balance of $200, falling below $100 at least once a
month, ten checks and four automatic teller withdrawals
per month, and two bounced checks and one returned de-
posnt per year

. 1985 v. 1986. In 1985 only bank's non-lnterest accounts

were surveyed. Forty-six of the banks surveyed in. 1986

were also surveyed in 1985. Those banks charged small de-
positors an average of $108.32 in 1986, well above :the
average for all institutions, but only slightly above the aver-
age for banks in the full survey. That figure is'2 3.3%
increase over the 1985 average of $104. 89 for the same ac-
counts at the same institutions.

v' “No Frills” Accounts 1

How Avallable and at What Cost? The bankmg mdustry
claims that low-cost *““basic” or “‘no-frills” accounts are
widely available as inexpensive alternatives for consumers.
An attempt was made to test this claim in two ways. - -

First, all institutions were asked to recommend an dc-
count for a low-balance customer who writes eight checks
per month. Because the industry has touted shifting such
consumers to ATM machines in order to cut costs, the sur-
vey did not mention such withdrawals, assuming that low-
cost alternatives were available. When asked if they: would

-suggest a checking account, a. NOW account, a different ac-

count, or if they would say no account was suitable, 117
institutions (52%) recommended one of the institution’s
regular accounts and 48 (21%) said no account was appro-
priate. Only 60 (27%) recommended an alteruatlve
account. : o
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- Many of the recommendations would not have béen very
helpful to low-balance depositors. Interviewers were fre-
quently steered to high-balance, high-cost NOW -accounts
with the assurance that fees of $5 a month or more would
be offset, by interest income, even though the account de-
scribed would only earn about $10 a year. .

There is no standard definition of a “basic” account, but
most in the industry seem to regard them as no-balance ac-
counts, where fees are charged regardless of the account
balance. For a second analysis, a ‘basic” account was de-
fined as such an account or as one with no regular fees,

provided that the account was recommended as a low-bal-

ance account ‘in the interview. In contrast to analyses of

other accounts, it was assumed that such a customer would '

accept check truncation to reduce costs.

Only 61 of the 225 institutions (27%) offered accounts
meeting this definition. They were not distributed evenly

around the country. For example, six of the accounts were-

located in Boise, Idaho, and only one in Boston

Nor were the accounts inexpensive. U_nder the assump-

tions used—eight checks and six ATM withdrawals per

month, two bounced checks and a returned deposit each
year, cancelled checks not returned—the average cost of
these accounts was over $75. Some cost over $100.
Citibank, in New York City, for example, charged $4 per
month plus $.75 per check or ATM withdrawal after the
first six months, which adds $6 per month to the costs in
this example. Including the other factors, the total cost was
$138, six dollars more than the same customer would pay
for an ordinary Citibank checking account. Even if only
eight checks or withdrawals were made each month, thlS

account would cost $84 per year.

Other Account Charges

Bounced Checks. Every institution surveyed charged at
least $35 for writing a check for which there are insufficient
funds. The charge ranged as high as $40 Natlonally, the
average charge was almost $14.

. In comparing 1985 and 1986 data for 92 instituticns, the.

average bounced check charge at these institutions in-
creased from $13.04 to $13.77, a 5.6% increase.

Returned Deposit Charges. Sixty-four percent of the
surveyed institutions—144 of 225—now assess a charge if a
deposit check is subsequently returned. These charges range
from $1 to $25, averaging almost $5. In some areas, few in-
stitutions surveyed have such a charge, while in Boston and
Buffalo, every institution surveyed reported such a charge.

Automatic Teller Machine Withdrawal Charges. Over
90% of the institutions surveyed allow access to NOW ac-
counts or checking accounts or both through automatic

‘teller machine (ATMs). Most did not charge for ATM

withdrawals, or only charged if minimum balance require-
ments were not met and there was a charge for checks as
well as ATM Wlthdrawals

Under the minimum balance assumptions previously
used, 51 NOW accounts (23%) and 58 checking accounts
(37%) required fees for ATM withdrawals. These fees usu-
ally were the same as the institutions’ per check charges
($.10 to $.50), and occasionally were a little lower. The
charges averaged $.24 for both types of accounts.

In addition to these transaction charges, some institu-
tions charged .an annual fee for use of an ATM card. Eight
institutions levied such a charge for one or more of their ac-
counts, with most charging $12 to $18 a 3 year for ATM
access.

Qshuﬁovement Checks. One thing has not changed
much: People who cannot afford bank service charges and
rely on government benefit checks have an extremely diffi-
cult time cashing their checks at banks and savmgs and
loans.

Over 72% of the institutions surveyed would not cash a
government check for a noncustomer at any price. Only 26
institutions—11.6%—would cash a check for free. Another
36.charged an average of $3.28 for a $300 check; many had
variable charges depending on the amount of the check.

Data on check cashing is a little difficult to interpret be-
cause many institutions give individual branches authority
to determine policies. There may have been a2 modest in-
crease in the number of institutions cashing government
checks for free, but branch autonomy practices may ac-
count for all or part of this unprovement "

Other Information

Identlﬁcatlon Requ1rements Over sxxty -three percent of
the institutions surveyed required two pieces of identifica-
tion to open an account, one of which usually had to be a
picture ID. About thirty-five percent required only one
piece, usually with a picture, and 1.4% required three
pxeces Identification reqmrements at a particular institution
were usually the same for both checking and NOW
accounts. .

Thirteen-and-a- half percent of the NOW accounts
surveyed and 11.6% of all noninterest accounts required a
depositor to have a major credit card to open an account.
This is a significant barrier to low- and moderate-income
consumers; only 42% of all families have bankcards, and
their median income, $30,000, is well above the national av--
erage. Credit card requirements were more widespread than
expected, with institutions requiring a credit card located in
Minnesota, Wisconsin, Maryland, Kansas, Arizona, Massa-
chusetts, Florida, Idaho, Qhio, Michigan, New York,
Illinois, and Washington, D.C.

In some cases, stiff identification requirements render
otherwise attractive accounts inaccessible. First National
Bank of Chicago, for example, offered a checking account
with only a $100 average balance required to avoid fees, but
required three pieces of 1dent1ﬁcat1on, including a credit
card to open the account.

Free Accounts for Senior Citizens and Minors.. Many in-
stitutions had free accounts, or would watve routine fees on
regular accounts, for senior citizens and ‘minors. Few inter-
est-bearing checking accounts were offered free; seniors
could get fees waived on 39% of such accounts, and minors
on only 4%. But noninterest checking accounts were often
available free to seniors; 60% would waive senior’s fees,
while only 5% would do so for minors. Another 5% are
free to all customers.

Twenty-three percent of all savmgs accounts were free to
all customers regardless of age. Another 23% were avail-
able free to seniors, and 46% would waive fees for minors. -

‘Some institutions required direct deposit of Social Security
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or other benefit checks as a condition for Waivmg fees, par-

ticularly on- NOW accounts. Institutions defined “semors ‘

,ata vanety of ages between 55 and 65

Opemrlg Balance Re equirements. At most institutions,
balance requirements to avoid fees serve to discourage small
depositors. In some instances, high opening depos1t requxre-
ments compounded the problem :

About 80% of all institutions 1mposed an openmg bal-

ance requirement on each of the three types of accounts.

These requirements were particularly high on NOW ac-

counts, averaging over $425. In two areas, Louisiana-and

New YOrk Cxty, averages exceeded $1000.

The Biggest Banks and Savmgs & Loans

Informatlon was compx]ed separately on the ten largest
banks . and ten largest savings and loans in the nation, as
measured by deposits. Two large banks were excluded be-
cause they handled few consumer dollars.

The results of this compnlatlon were mixed. These institu-

tions tended to have substantially higher balance’

requirements to avoid fees. Their fees for failing to meet
balance requirements were about°10% above the national .
averages. Their bounced check charges, however were well
below average—$10.68 v. $13.92—Ilargely because 17 of the
20 institutions were located in California and New York
which, along with Idaho, have the lowest bounced check
charges in the country, In fact, if the. Mellon .Bank’s $30
charge, second highest in the country, is excluded, bounced
check charges among these institutions average just $9.66.

Total fees for small deposrtors were little. dlﬁ'erent at
these institutions than at others around the country. But
the higher balance requirements make a big difference to
many large depositors. A $1475 average balance in 8 NOW
account was enough in most cases to avoid fees and. receive
interest. But at every one of the 10 largest banks, a $1475
account ‘would incur fees. Two banks would not pay inter-
est on $1475, effectively an annual penalty of $80. In fact,
three of the 10 banks would not even open an account for
$1475, even though that amount is substantially above the
average customer’s monthly take-home pay. '

L R Gu‘ard;and Reserve' Affairs Item

- Judge_ Advocate Guard & Reserve Affairs Depa.r'tment,‘ TJAGSA

The Judge Advocate General’s School
Continuing Legal Education (On-Site) Training
The following schedule sets forth the training sites, dates,
subjects, instructors, and local action officers for The Judge

Advocate General’s School Continuing Legal Education

(On-Site) Training program for Academic Year (AY) 1987.
The Judge Advocate General has directed that all Reserve
COmponent judge advocates assigned to The Judge Advo-
cate General Service Organizations (JAGSOs) or to judge

advocate sections of USAR and ARNG troop program

units attend the training in their geographical area (AR

135-316). All other judge advocates (Active, Reserve, Na-'

tional Guard, and other services) are strongly encouraged
to attend. the training sessions in their areas. The On-Site

program features iinstructors from The Judge Advocate
General’s School; U. S. Army (TJAGSA), and has been ap--

proved for continuing legal education (CLE) credit in

several states. Some On-Sites are co-sponsored by other or--

ganizations, such as the Federal Bar Association, and
include instruction by local attorneys. The civilian bar is m-
vited and encouraged to attend On- Site training. ’

A.ctron oﬂicers are requlred to coordinate w1th all Re-‘

serve Component units in their geographical area that have
assigned judge advocates. Invitations will be issued to staff
judge advocates of nearby active armed forces installations.
Action officers will notify all members of the Individual

Ready Reserve (IRR) that the training will occur in their.

geographical area. Limited funding from ARPERCEN is
available, on a case by case basis, for IRR members to at-
tend On-Sites in an ADT status. Appllcauons for ADT
should be submitted 8 to 10 weeks prior to the scheduled
On-Site'to” Commander, ARPERCEN, ATTN:
DARP-OPS-JA (MAJ Hamilton), 9700 Page Boulevard,

St. Louis, MO 63132-5260. Members of the IRR may also_
attend for retirement point credit pursuant to AR 140—185 ‘
These actions provide maximum opportunity for interested
JAGC officers to take advantage of this training.

Whenever possible, action officers will arrange legal spe-
cialists/NCO and court reporter training to run.
concurrently with On-Site training. In the past, enlisted.
training programs have featured Reserve Component
JAGC officers and non-commissioned officers as instructors
as well as active duty staff judge advocates and instructors
from the Army legal clerk’s school at Fort Benjamin Harri- -
son. A model training plan for enlisted ‘soldier On-Sites was -
distributed this year to assist m planning and conductmg
this training.

JAGSO detachment commanders and SJAs of other Re-
serve Component troop program units will ensure that unit
training schedules reflect the scheduled On-Site training.
Attendance may be scheduled as RST (regularly scheduled
training), as ET (equivalent training), or-on manday spaces.
It is recognized that many units providing mutual support-
to active armed forces installations may have to notify.the
SJA of that installation that mutual support will not be pro-
vided on the day(s) of instruction. - oot

Questions concermng the On-Site instructional program
should be directed to the appropriate action officer at the
local level. Problems that cannot be resolved by ‘the action
officer or the unit commander should be directed to Major
Craig P. Wittman, Chief, Unit Training and Liaison Office,
Guard and Reserve Affairs Department, The Judge Advo-
cate General’s School, U. S. Army, Charlottesville, Vlrgmla
22903-1781 (telephone 804/293-6121). T E
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City, Host Unit

The Judge Advocate General’s Schonl Continuing Legal Education (On-Site) Trajning, AY 87

Action Officer

Date and Training Site Subject/Instructor
4, 5 Oct 86 Minneapolis, MN Contract Law MAJ McCann MAYJ Robert Blum
214th MLC Criminal Law CPT Lewis 617 10th Street
Thunderbird Motel Albert Lea, MN
2201 E. 78th Street (507) 373-7600
Bloomington, MN 55420
8, 9 Oct 86 " Honolulu, HI. Admin & Civil Law MAJ Brown " MAJ Douglas Silva
IX Corps (Aug) International Law MAJ McAtamney WESTCOM
Kolani Center Claims Service
 Fort DeRussey, HI Fort Shafter, HI 96858—5100 A
18, 19 Oct 86 Philadelphia, PA Admin & Civil Law CPT Hayn CPT James M. Brogan
79tk ARCOM Criminal Law MAJ Williams 153d JAG Det.
Willow Grove NAS USARC, NAS
Willow Grove, PA Willow Grove, PA 19090-5110
' (215) 5634470
25, 26 Oct 86 Boston, MA~ Contract Law MAJ D. Kennerly LTC Paul L. Cummings
94th ARCOM International Law MAJ Hall HQ, 94th ARCOM
Hanscom AFB AFRC, Bidg 1607
Bedford, MA Hanscom AFB, MA 01731-5290
(617) 277-1991
1, 2 Nov 86 St. Louis, MO Admin & Civil Law MAJ Woodruff COL C.W. McElwee
102d ARCOM International Law  MAJ Hall Suite 204
TBD 22 North Euclid
St. Louis, MO 63108
(314) 454-5414
15 Nov 86 Detroit, MI Admin & Civil Law MAYJ Serene - LTC Michael L. Updike
123d ARCOM International Law MAJ McAtamney 6061 Venice Drive
26402 West 11 Mile Rd ' Union Lake, MI 48085
Southfield, M1 ' (313) 851-9500, Ext. 477
16 Nov 86 Indianapolis, IN Admin & Civil Law MAJ Serene MALJ John Joyce
123d ARCOM " International Law MAJ McAtamney 10404 Stormhaven Way -
TBD Indianapolis, IN 46256 _
(317) 637-5353 '
6, 7 Dec 86 New York, NY Contract Law MAJ D. Kennerly COL Frederick W. Engel
77th ARCOM International Law MAJ Romig P. O. Box 448
World Trade Center Madison, NJ 07940
New York, NY (201) 377-0666
10, 11 Jan 87 Los Angeles, CA Admin & Civil Law -~ MAJ Rosen LTC Charles W. Jeglikowski
78th MLC Criminal Law MAYJ Wittmayer 4256 Ellenita Avenue
Marina Del Rey Marriot _ .. : ' Torrance, CA 91356
~ Marina Del Rey, CA (213) 894-4636
17, 18 Jan 87 - Secattle, WA Admin & Civil Law MAJ Guilford MAJ Robert Burke
124th ARCOM Criminal Law MAJ Anderson 4505 36th Avenue W,
-6th MLC Seattle, WA 98199
University of Washington - (206) 623-3427
School of Law
Seattle, WA
7, 8 Feb 87 San Antonio, TX Admin & Civil Law  MAJ Gruchala MAJ Michael D. Bowles
90th ARCOM . Contract Law MAJ Post 7303 Blanco Road
HQS, 90th ARCOM Co San Antonio, TX 78216
1920 Harry Wurzbach nghway (512) 349-3761
San Antonio, TX ‘
21,22 Feb 87 © Denver, CO " Contract Law MAJ Pedersen LTC Timothy J. Simmons
' : 96th ARCOM International Law MAJ McAtamney - 3205 Parade Circle E :
TBA : ’ Colorado Springs, CO 80917 .
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- City, Host Unit

.Suﬁjcct/lnstmctor

_Action Officer

Date . and Training Site
7, 8 Mar 87 Columbia, SC Admin & Civil Law MAJ L. Kennerly LTC Costa M. Pleicones
. ..120th ARCOM . “Criminal Law MAT Capofari .. .. 1529 Laurel Street
University of South Carolina . ‘ -Columbia, SC 29201
School of Law (803) 771-8000
Columbia, SC R C
10, 11 Mar 87 San Juan, PR Admin & Civil Law MAJ L. Kennerly . CPT Harold Granville
7581st USAG Criminal Law MAJ Capofari Box 7974
_Fort Buchanan, PR , Ponce, PR 00731
‘L - (809) 843-7676
14, 15 Mar 87 Kansas City MO Admin & Civil Law MAJ Brown i+ COL David W. Kolenda
. ‘ 113th MLC Criminal Law MAJ McShane 8890 West Dodge Road
.-.Marriott Hotel Contract Law MAJ McCann -Suite 335 .
KCI Airport ‘ ' 'Omaha, NE 68114
Kansas City, MO (402) 393-3227
21, 22 Mar 87 Sacramento, CA Admin & Civil Law MAJ Brown MAJ Tom Erres
CA ARNG Criminal Law MAJ Warren 770 L Street
_TBA Suite 1200 s
Sacramento, CA 95814
(916) 444-8820
21, 22 Mar 87 Louisville, KY Admin & Civil Law MAJ Hockley LTC James H. Barr III
125th ARCOM International Law MAJ Romig 218 Choctaw Road
.. TBD. Louisville, KY 40207
' (502) 582-5911
11, 12 Apr 87.  'New Orleans, LA Contract Law LTC Zucker CPT Clem Donelon
2d JAG Detachment Criminal Law LTC Gordon 2d JAG Det
Sheraton Hotel 5030 Leroy Johnson Drive
New Orleans, LA "~ New Orleans, LA 701463602
R (504) 885-9183 Y
11, 12 Apr 87 Chicago, IL’ Contract Law MAYJ Pedersen ~  MATJ Terrence J. Benshoof
' " 86th ARCOM International Law MAYJ Romig 123 Grove Avenue
'USAREC Conf. Room Glen Ellyn, IL 60137
. Fort Sheridan, IL - (312) 858-6877
25,26 Apr 87 'Washington, DC Contract Law MAJ Post CPT David W. LaCroix
10th MLC International Law MAJ Hall 113 Grantham Court
_TBA ‘ Walkersville, MD 21793
' , '(202) 282-2524 ‘
2, 3 May 87 Birmingham, AL Contract Law MAJ McCann "MAJ William D. Hasty, JIr.
121st ARCOM Criminal Law MAJ Mason 90 Bagby Drive, Suite 200
Cumberland Law School Birmingham, AL 35209 = =
~ Birmingham, AL (205) 942-7649 R
16, 17 May 87 * Columbus, OH Admin & Civil Law MAJ Phelps MAJ James R. Kingsley
83d ARCOM Criminal Law CPT Lewis Building ‘150
Defense Construction . DCsC .
" Supply Center (DCSC) Columbus, OH 43216-5004
Columbus, OH ‘ (614) 477-2546
16, 17 May 87 Atlanta, GA’ International Law LTC Graham "t CPT Paul Stephens
USARCENT/81st ARCOM Contract Law LTC Zucker HQ, 3rd U.S. Army
TBA ‘ ATTN: AFRD-JA
Fort McPherson, GA
¥ 30330-6000 -
(404) 752-3836
84 AUGUST 1986 THE ARMY LAWYER e« DA PAM 27-50-164




CLE News

" 1. Resident Course Quotas

Attendance at resident CLE courses conducted.at The
Judge Advocate General’s School is restricted to those who
have been allocated quotas. If you have not received a wel-
come letter or packet, you do not have a quota. Quota
allocations are obtained from local training offices which re-
ceive them from the MACOMSs. Reservists obtain .quotas
through their unit or ARPERCEN, ATTN:

DARP-OPS-JA, 9700 Page Boulevard, St. Louis, MO

63132 if they are non-unit reservists. Army National Guard

‘personnel request quotas through their units. The Judge

Advocate General’s School deals directly with MACOMs
and other major agency training offices. To verify a quota,
you must contact the Nonresident Instruction Branch, The
Judge Advocate General’s School, Army, Charlottesville,
Virginia 22903-1781 (Telephone: AUTOVON 274-7110,
extension 293-6286; commercial phone: (804) 293-6286;
FTS: 928-1304). . : ‘

2. TJIAGSA CLE Course Schedule

September 8-12: 85th Senior Oﬂicers Legal Onentatlon
Course (SF-F1).

‘September 15-26: 109th Contract Attorneys Course
(5F-F10). o

October 7-10: 1986 Worldwide JAG Conference.

~October 14—17: 6th Commercial Activities Program

Course (5SF-F16). -

October 20-24: 8th Legal Aspects of Terronsm Course
(5F-F43).

October 20-24: 5th Advanced Federal ngatlon Course
(5F-F29).

October 20-December 19:°
(5-27-C20).

October 27-31: 34th Law of War Workshop (5F-F42).

October 27-31: 19th Legal Assistance Course (SF-F23).

November 3-7: 86th Senior Officers Legal Orlentatlon
Course (5F-F1).

November 17-21: 17th Criminal Tnal Advocacy . Course
(5F-F32).

December 1-5: 23d Flscal Law Course (5F-F12).

December 8-12: 2d Judge Advocate and Mlhtary Opera-
tions Seminar (SF-F47). :

‘December 15-19: 30th Federal Labor Relations Course
(S5F-F22).

lllth Basic Course

1987

January 12-16: 1987 Government Contract Law Sympo-
sium (5F-F11). :

January 20-March 27: 112th Basic Course (5-27-C20).

January 26-30: 8th Claims Course (5F-F26). o

February 2-6: 87th Senior Officers Legal Orientation
Course (5F-F1).

February 9-13: 18th Cnmmal Trial Advocacy Course
(SF-F32).

February 17-20: Altematlve Dlspute Resolution Course
(5F-F25).

February 23—March 6: 110th Contract Attorneys Course
(5F-F10). :

March 9-13: llth Admm Law for Mllltary Installatlons
(SF-F24).

March 16-20: 35th Law of War Workshop (SF-F42).

March 23-27: 20th Legal Assistance Course (SF-F23).

March 31-April 3: JA Reserve Component Workshop.

April 6-10: 2d Advanced Acquisition Course (SF-F17).

April 13-17: 88th Senior Ofﬁcers Legal Orientation
Course (5F-F1).

April 20-24: 17th Staff Judge Advocate Course
(5F-F52). ‘

April 20-24: 3d STA Spouses Course.

April 27-May 8: 111th Contract Attorneys Course
(5F-F10).

May 4-8: 3d Administration and Law for Legal Special-

ists (512-71D/20/30).

May 11-15: 31st Federal Labor Relations Course
(5F-F22).

May 18-22: 24th Fiscal Law Course (SF-F12).

May 26-June 12: 30th Military Judge Course (SF-F33).

- June 1-5: 89th Senior Officers Legal Orientation Course
(S5F-F1). :

June 9-12: Legal Administrators Workshop (512-71D/
71E/40/50).

June 8-12: 5th Contract Clarms, Lrtlgatlon, and Reme-

dies Course, (SF-F13).

June 15-26: JATT Team Training.

‘June 15-26: JAOAC (Phase IV). ‘

July 6-10: US Army Claims Service Training Seminar.

July 13-17: Professional Recruiting Training Seminar.

July 13-17: 16th Law Office Management Course
(TA-713A).

July 20-31: 112th Contract Attorneys Course (5F-F10).

July 20-September 25: 113th Basic Course (5-27-C20).

August 3-May 21, 1988: 36th Graduate Course
(5-27-C22).

August 10-14: 36th Law of War Workshop (5F-F42).

August 17-21: 11th Criminal Law New Developments
Course (5F-F35).

August 24-28: 90th Senior Oﬁicers Legal Orientation
Course (5F-F1).

3. Mandatory Continuing Legal Education Junsd:ctlons

and Reporting Dates
Jurisdiction Reporting Month
Alabama 31 December annually
Colorado " 31 January annually
Georgia 31 January annually
Idaho - .1 "March every third anmversary of -
admission '
Iowa: 1 March annually
Kansas 1 July annually
Kentucky -1 July annually '
Minnesota 1 March every third anniversary of -
' admission :
Mississippi 31 December annua.lly
Montana " 1 April annually
Nevada 15 January annually
North Dakota 1 February in three year i.ntervals
Oklahoma " 1 April annually starting in 1987
South Carolina 10 January annually
Texas "~ Birth month annually
Vermont 1 June every other year
Virginia 30 June annually
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"Washington 31 January annually
Wisconsin 1 March annually
Wyoming 1 March annually

For addresses and detailed mformatton, see the July 1986 is-
sue of The Army Lawyer ‘

4. Clvilran Sponsored CLE Courses
‘ November 1 986

**2-7: NJC, The New Judge and the Trial, Reno, NV. .
. ~2-14: NJC, Administrative Law (for Judges), Reno, NV.

2-14: NJC Admmlstratlve Law Decision Making, Reno,
NV.

3—4: PLI, Managing the Medrum-Srzed Law Fu-m New
York, NY.
34 PLI Managmg the, Small Law Flrm, New York
NY.

3-7: FP], Concentrated Course in Government Con-
tracts, Washington, DC.
" 3-7: Cost Reunbursement Contracting, Washmgton DC

5-7: PLI, Equxpment Leasing, San Francisco, CA.

7: GICLE, Recent Developments in- the Law, Amelia Is-
land, FL. :

9-13: NCDA, Office Admmrstratlon, San Francrsco, CA.

9—14 NJC, Trends in the Law for New Judges, Reno,
NV.

13-14: NELI 1986 Employment Law Conference, New
York NY.

- 13-14: PLI, Communications Law, New York, NY.

16-20: NCDA, Prosecution of Violent Crime, Orlando,
FL.

17-21: GCP, Constructlon Contractmg, Washmgton,
DC.
‘ 21-22 NCLE Evrdence, meoln, NE :

. 22: GICLE Commercial Real Estate, Atlanta, GA

30/11-3/12: NCDA, Representing State. & Local Gov-
ernments, San Francisco, CA. ,

For further information on civilian courses, please con-
tact the institution offering the course, as listed below: -

AAA: American Arbitration Association, 140 West 51st
- Street, New York, NY 10020. (212) 383-6516.

AAJE: American Academy -of Judicial Education, Suite
903, 2025 Eye Street, N.W,, Washmgton, D.C. 20006
(202) 775-0083.

ABA: American Bar Association, National Instltutes, 750

North- Lake Shore Drive, Chicago, IL 60611. (312)

988-6215.

ABICLE: Alabama Bar Instltute for Continuing Legal Ed-
ucation, Box CL, University, AL 35486.

AKBA: Alaska Bar Association, P.O. Box 279, Anchorage,
AK 99501.

ALIABA: American Law Instltute Amencan Bar Associa-
tion: Committee on Continuing Professional Education,
4025 Chestnut Street, Philadelphia, PA 19104, (800)
CLE-NEWS; (215) 243-1630.

ARBA: Arkansas Bar Association, 400 West Markham
Street, Little Rock, AR 77201. (501) 371-2024. . ..
ARKCLE: Arkansas Institute for Continuing Legal Educa-

tion, 400 West Markham, Little Rock, AR 72201.

ASLM: American Society of Law and Medicine, 765 Com-
monwealth Avenue, Boston, MA 02215, (617) 262-4990.

ATLA: The Association of Trial Lawyers of America, 1050
31st St., N.-W. Washington, D.C. 20007. (202) 965-3500.

-BLI: Business Laws, Inc., 8228 Mayfield Road, Chester-

field, OH 44026.

BNA: The Bureau of National Affairs Inc . 1231 25th
Street, N.W., Washington, D.C. 20037. (800) 424-9890;
(202) 452—4420

CCEB: Continuing Education of the Bar, University of Cal-

.. ifornia Extension, 2300 Shattuck Avenue, Berkeley, CA

© 94704. (415) 642-0223; (213) 825-5301.

'CCLE: Continuing Legal Education in Colorado, Inc Um-

versity of Denver Law Center, 200 W. 14th Avenue,
Denver, CO 80204. - ~

CICLE: Cumberland Instltute for Contmumg Legal Educa-
tion, Samford University, Cumberland School of Law,

- 800 Lakeshore Drive, Birmingham, AL 35209.

CLEW: Continuing Legal Education for Wisconsin, 905
University Avenue, Sulte 309 Madison, W1 53706. (608)
262-3833.

DLS Delaware Law’ School Widener College, P.O. Box
" 7474, Concord Pike, Wilmington, DE 19803,

DRI: The Defense Research Institute, Inc., 750. North Lake
Shore Drive #5000, Chicago, IL 60611. (312) 944-0575.

FBA: Federal Bar Association, 1815 H Street, N.W., Wash-
ington, D.C. 20006. (202) 638-0252,

FIC: The Federal Judicial Center, Dolly Madison House,
1520 H Street, N.W,, Washington, D.C. 20003. .

FLB: The Florida Bar, Tallahassee, FL 32301.

FPI: Federal Publications; Inc., 1725 K Street, N.W.,
Washington, D.C. 20006. (202) 337-7000.

GCP: Government Contracts Program, The George Wash-
. ington University, Academic Center, T412, 801 Twenty-
second Street, N.-W., Washmgton, D.C. 20052. (202)
676-6815. :

GICLE: The Institute of Contmulng Legal Education in
Georgia, University of Georgia School of Law, Athens,
GA 30602.

GTULC: Georgetown Umversrty Law Center, 600 New
Jersey Avenue, N.W., Washington, D.C. 20001.

HICLE: Hawaii Institute for Continuing Legal Educatlon
Umversny of Hawaii School of Law, 1400 Lower Cam-
- pus Road, Honolulu, HI 96822,

HLS Program of Instruction for Lawyers, Havard Law
- School, Cambridge, MA 02138.

ICLEF: Indiana Continuing Legal Education Forum, Suite
202, 230 East Ohio Street, Indianapolis, IN 46204,

IICLE: Illinois Institute for Continuing Legal Education,
Chicago Conference Center, 29 South LaSalle Street
‘Suite 250, Chicago, IL 60603. (217) 787-2080.

ILT: The Institute for Law and Technology, 1926 Arch
Street, Philadelphia, PA 19103,

IPT: Institute for Paralegal Training, 235 South 17th
Street, Philadelphia, PA 19103.

KCLE: University of Kentucky, College of Law, Oﬂice of
Continuing Legal Educatron Lexmgton, KY 40506.
(606) 257-2922.. ... =

LSBA: Louisiana State Bar Assoclatlon, 2100 Keefe Ave-
nue, Suite 600, New Orleans, LA 70112, (800) 421-5722;
(504) 566-1600. , . .

LSU: Center of Contlnumg Professronal Development,
‘Louisiana State University Law Center, Room 275,
Baton Rouge, LA 70803. (504) 388-5837.

MCLNEL: Massachusetts Continuing Legal Educatlon,

Inc., 44 School Street, Boston, MA 02109.
MIC: The Michie Company, P.O. Box 7587, Charlottes-
ville, VA 22906.
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MICLE: Institute of Continuing Legal Education, Universi- -

ty of Michigan, Hutchins Hall, Ann Arbor, MI 48109.

-MNCLE: Continuing Legal Education, A Division of the

- Minnesota State Bar Assoclatlon, 40 North Milton, St.
Paul, MN 55104.

‘MOB: The Missouri Bar Center, 326 Monroe, P.O. Box

119, Jefferson City, MO 65102. (314) 635-4128.

) MSBA Maine State Bar Association, 124 State Street, P.O.

Box 788, Augusta, ME 04330.

NATCLE: National Center for Contmumg Legal Educa-

. tion, Inc., 431 West Colfax Avenue, Suite 310, Denver,
CO 80204.

NCBF North Carolma Bar Association Foundation, Inc.,
1025 Wade Avenue, P.O. Box 12806, Raleigh, NC
. 27605.

NCDA: National College of District Attomeys, College of
Law, Umversny -of Houston, Houston, TX 77004. (713)
749-1571. :

NCIFCI: Natlonal Council of Juvenile and Family Court

~ Judges, University of Nevada, P.O. Box 8979, Reno, NV
- 89507-8978.

.NCLE: Nebraska Contmuing Legal Education, Inc., 1019

American Charter Center, 206 South 13th Street, Lin-
coln, NB 68508. -

NELI: National Employment Law Instltute, 520 Tamalpais
Drive, Suite 205, Corte Madera, CA 94925, ‘

- NITA: National Institute for Trial Advocacy, 1507 Energy

Park Drive, St. Paul, MN 55108. (800) 328-4815 ext.
225; (B00) 752-4249 ext. 225; (612) 644-0323. .

NJC: National Judicial College, Judicial College Bu1ldlng,
University of Nevada, Reno, NV 89557. (702) 784-6747.

'NICLE: Institute for Continuing Legal Education, 15

Washington Place, Suite 1400, Newark, NJ 07102.

NKUCCL: Northern Kentucky University, Chase College

.. of Law, 1401 Dixie Highway, Covington, KY 41011.
(606) 527-5444,

NLADA: National Legal Aid & Defender Association,
1625 K Street,- N.W., Eighth Floor, Washington, D C.
20006. (202) 452-0620.

NMCLE: State Bar of New Mexico, Contmulng Legal Edu-
cation, P.O. Box 25883, Albuquerque, NM 87125 (505)
842-6132:

NWU: Northwestern Umversxty School of Law, 357 East
Chrcago Avenue, Chicago, IL 60611. '

" NYSBA: New York State Bar Assoclatlon, One Elk Street

_Albany, NY 12207. (518) 463-3200.

NYSTLA: New York State Trial Lawyers Association,
Inc., 132 Nassau Street, New York, NY 10038.

'NYULS: New York University, School of Law, 40 Wash-

ington Sq. S., Room 321, New York, NY 10012. (212)
598-2756. ‘

“NYUSCE: New York Umversxty, School of Continuing Ed-

ucation, Continuing Education in Law and Taxation, 11
West 42nd Street, New York, NY 10036. (212)
* 790-1320.

OLCI: Ohio Legal ‘Center Institute, P.O. Box 8220, Colum-
bus, OH 43201.

PATLA: Pennsylvama Trial Lawyers Association, 1405
Locust Street, Philadelphia, PA 19102.

PBI: Pennsylvania Bar Institute, P.O. Box 1027, 104 South
‘Street, Harrisburg, PA 17108 (800) 9324637; (717)
233-5774.

PLI: Practising Law Institute, 810 Seventh Avenue, New
York, NY 10019. (212) 765-5700 ext. 27]. :

SBA: State Bar of Arizona, 234 North Central Avenue,
Suite BSS, Phoemx, AZ 85004. '

SBM: State Bar of Montana, 2030 Eleventh Avenue, P.O.
Box 4669, Helena, MT 59601.

SBT: State Bar of Texas, Professional Development Pro-
gram, P.O. Box 12487, Austin, TX 78711. (512)
. 475-6842. ‘

SCB: South Carolina Bar, Contmurng Legal Educat:on,
P.O. Box 11039, Columbia, SC 29211.

SLF: The Southwestern Legal Foundation, P. O Box 707,
Richardson, TX 75080. (214) 690-2377.

SMU: Continuing Legal Education, School of Law, South-
ern Methodist University, Dallas, TX 75275.

SPCC: Salmon P. Chase College of Law, Committeé on
CLE, Nunn Hall, Northern Kentucky University, High-
land Heights, KY 41076 (606) 527-5380.

TBA: Tennessee Bar Assocratlon, 3622 West End Avenue,
Nashville, TN 3720s.

TOURO: Touro College, Continuing Education ‘Seminar
Division Office, Fifth Floor South, 1120 20th Street,
N.W., Washington, D.C. 20036, (202) 337-7000. =

TUCLE: Tulane Law School, Joseph Merrick Jones Hall,
Tulane University, New Orleans, LA 70118.

UDCL: University of Denver College of Law, Seminar Di-
vision Office, Fifth Floor, 1120 20th Street, N.-W.,
Washington, D.C. 20036, (202) 237-7000 and Unlvers:ty
of Denver, Program of Advanced Professional Develop-
ment, College of Law, 200 West Fourteenth Avenue,
Denver, CO 80204.

UHCL: University of Houston, College of Law, Central
. Campus, Houston, TX 77004. :

UMCC: University of Miami Conference Center, School of
. Continuing Studies, 400 S.E. Second Avenue, Mla.mr, FL
33131. (305) 372-0140.

UMCCLE: Umversnty of Mlssoun-Columbla School of
.. Law, Office of Continuing Legal Educat:on, 114 Tate
Hall, Columbia, MO 65211.

UMKC: University of Missouri-Kansas Clty, Law Center,
5100 Rockhill Road, Kansas City, MO 64110 (816)
276-1648.

UMLC: Un1vers1ty of Miami Law’ Center, P.O. Box
248087, Coral Gables, FL 33124. (305) 284-4762. -
UTCLE: Utah State Bar, Continuing Legal Education, 425

East First South, Salt Lake City, UT 84111. .

UTSL: University of Texas School of Law, 727 East 26th
Street Austin, TX 78705 (512) 471-5151. '

VACLE: Joint Committee of Continuing Legal Education
of the Virginia State Bar and the Virginia-Bar Associa-
tion, School of Law, University of Virginia,
Charlottesville, VA 22901. (804) 924-3416.

VUSL: Vlllanova University, School of Law, Vlllanova, PA
19085.

WSBA: Washmgton State Bar Association, 505 Madlson

- Street, Seattle, WA 98104
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Current Material of Interest =

1. TTAGSA Materla.ls Available Through Defense
Technical Informatlon Center o

" Each year TJAGSA publishes- deskbooks and matenals\

to.support resident instruction. Much of this material is
useful to judge advocates and govemment civilian attorneys
who are not able to attend courses in their practice areas.
"The School receives many requests each year for these
'materials. Because such ‘distribution ‘is not within the
School’s mission, TJTAGSA does not have the resources to
provide these publlcatlons ‘ :

In order to prowde another avenue of avallablhty, some

of this material is being made available through the Defense -

Technical Information Center (DTIC). There are two ways
‘an office may obtain this material. The first is to get it
through a user library on the installation. Most technical
and school libraries are DTIC “users.” If they are “school”
libraries, they may be free users. The second way is for the
office or organization to become a government- user. Gov-
ernment: agency users pay five dollars per hard copy for
reports of 1-100 pages and seven cents for each additional
page over 100, or ninety-five cents per fiche copy.- Overseas
‘users may obtain one copy of a report at no charge. The
necessary information and forms to become registered as a
user may be requested from: Defense Technical Informa-
tion Cepter, Cameron Station, Alexandria, VA 22314,

Once reglstered an office or other orgamzatlon may open
a deposit account with the National Technical Information
Service to facilitate ordering materials. Information con-
cerning this procedure will be provided when a request for
user status is submitted.

Users are prov1ded blweekly and cumulatlve indices.
These indices are classified as a:single confidential docu-
ment and mailed only to those DTIC users whose
_organizations have a facility clearance. This will not affect
the ability or organizations to become DTIC users, nor will
‘it affect’ the ordering of TJAGSA publications through
'DTIC. All TTAGSA publications are unclassified and: the
“relevant ordering information, such' as DTIC numbers and
titles, will be published in The Army Lawyer. A new crimi-
nal law publication on jurisdiction is now avm]able that
replaces the former two volume edltion ‘ :

‘The followmg TIAGSA pubhcatmns are available
through DTIC: (The nine character-identifier beginning
with the letters AD are numbers assigned by DTIC and
must be used when ordering publications.)

:(.fontract Law‘

'Contraet Law, Government Contract Law
Deskbook Vol l/JAGS—ADK—BS—l (200

pes):

"AD B090375

AD B090376

* Contract Law, Government Contract Law
Deskbook Vol 2/JAGS—ADK—85—2 (175
, ~ pgs)- :
‘AD'B100234  Fiscal Law Deskbook/JAGS-ADK-86-2
; (244 pgs).
‘AD B100211 - Contract Law Seminar Problems/ ‘

JAGS-ADK-~86-1 (65 pgs).

AD B079015

AD B077739
AD B100236

AD-B100233

AD B08'0900 :
AD B089092

AD Bo93771‘

AD-B094235

AD B090988

AD B090989

AD B092128°

AD B095857

AB087847

'AD B087842

AD B087849

AD B087848

AD B100235

AD B100251
AD B087850

AD B100756

-AD B100675

AD BO87845

AD B087846

" Legal Assistance '
Administrative and Civil Law, All States -
Guide to Garnishment Laws &
Procedures/JAGS-ADA-84-1 (266 pgs).
All States Consumer Law Guide/
JAGS-ADA-83-1 (379 pgs).

" Federal Income Tax Supplement/
JAGS-ADA-86-8 (183 pgs).
Model Tax Assistance Program/

4 -~ © . JAGS-ADA-86-7 (65 pgs).
AD-B100252

‘All States Will Guide/JAGS-ADA~-86-3
(276 pgs).

All Statés Marriage & Divorce Guide/
JAGS-ADA-84-3 (208 pgs). -

All-States Guide to State Notarial Laws/

~ JAGS-ADA-85-2 (56 pgs).

All-States Law Summary, Vol I/
JAGS-ADA-85-7 (355 pgs).
All-States Law Summary, Vol 11/
JAGS-ADA-85-8 (329 pgs).

Legal Assistance Deskbook, Vol 1/,

' JAGS-ADA-85-3 (760 pgs). = .
Legal Assistance Deskbook, Vol 1% :
JAGS-ADA-854 (590 pgs). ‘
USAREUR Legal Assistance Handbook/
JAGS-ADA-85-5 (315 pgs).
Proactive Law Materials/
JAGS-ADA-85-9 (226 pgs).

Clarms

Clalms Programmed Text/
[JAGS—ADA—84—4 (119 pgs)-

Administrative and le Law

-Envzronmental Law/JAGS—ADA—84—5
(176 pgs). -

AR 15-6 Investigations: Programmed
Instruction/JAGS-ADA-86—4 (40 pgs).
Mlhtary Aid to Law Enforcement/
JAGS-ADA-81-7 (76 pgs). ,
Government Information Practices/
JAGS-ADA-86-2 (345 pgs).

Law of Military Installations/
JAGS-ADA-86-1 (298 pgs).
Defensive Federal Litigation/
JAGS-ADA-86-6 (377 pgs).

“Reports of Survey and Line of Duty
Determmatlon/JAGS—ADA-86—5 Q 10
pgs)-

Practical Exercises in Administrative and
Civil Law and Management (146 pgs)

Labor Law
Law of Federal Employment/ "

- JAGS-ADA-84-11 (339 pgs).

Law of Federal Labor-Management
Relations/JAGS-ADA~-84-12 (321 pgs)-
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Developments, Doctrine & Literature

AD B086999 Operational Law Handbook/
' JAGS-DD-84-1 (55 pgs).
AD B088204 Uniform System of Military Citation/
‘ JAGS-DD-84-2 (38 pgs).

Criminal Law

Criminal Law: Evidence I/
JAGS-ADC-86-2 (228 pgs).

Criminal Law: Evidence II/
JAGS-ADC-86-3 (144 pgs).

Criminal Law: Evidence III (Fourth
Amendment)/JAGS-ADC-86—4 (211
Pgs)-

Criminal Law: Evidence IV (Fifth and
Sixth Amendments)/JAGS-ADC-86-5
(313 pgs).

Criminal Law: Nonjudicial Punishment,
Confinement & Corrections, Crimes &
Defenses/JAGS-ADC-85-3 (216 pgs).
Criminal Law: Jurisdiction/
JAGS-ADC-86-6 (307 pgs).

Criminal Law: Trial Procedure, Vol. I,
Participation in Courts-Martial/
JAGS-ADC-85-4 (114 pgs).

Criminal Law: Trial Procedure, Vol. II,
Pretrial Procedure/JAGS-ADC-85-5
(292 pgs).

Criminal Law: Trial Procedure, Vol. III,
Trial Procedure/JAGS-ADC-85-6 (206
pgs)-

Criminal Law: Trial Procedure, Vol. IV,
Post Trial Procedure, Professional
Responsibility/JAGS-ADC-85-7 (170
pgs)-

Reserve Component Criminal Law PEs/
JAGS-ADC-86-1 (88 pgs).

The following CID publication is also available through
DTIC:
AD A145966 USACIDC Pam 195-8, Criminal
Investigations, Violation of the USC in
Economic Crime Investigations (approx.

75 pgs)-

Those ordering publications are reminded that they are
for government use only.

AD B100238
AD B100239

AD B100240
AD B100241
AD B095869

AD B102527

AD B095872
AD B095873
AD B095874

AD B095875

AD B100212

2. Regulations & Pamphlets

Listed below are new publications and changes to ex-
isting publications.

Number Thtle Change Date
UPDATE 9 Unit Supply Update 10 May 86
AR 60-20 Exchange Service 102 2 Jun 86
Operating Policies
AR 600-100 Army Leadership 27 May 86
3. Articles

The following civilian law review articles may be of use
to judge advocates in performing their duties.

Aldrich, Progréssive Development of the Laws of War: A Re-

~ ply to Criticisms of the 1977 Geneva Protocol I, 26 Va. J.

Int’l L. 693 (1986). ‘

Banks, First Use of Nuclear Weapons: The Constitutional
Role of a Congressional Leadership Committee, 13 J.
Legis. 1 (1986).

Bernheim, United States Armed Intervention in Nicaragua

- and Article 2(4) of the United Nations Charter, 11 Yale J.
Int’l L. 104 (1985).

Essen & Aldred, The American Medical Association vs. the
American Tort System, 8 Campbell L. Rev. 241 (1986).
Hagel, Toward a Uniform Statutory Standard for Effective
Assistance of Counsel: A Right in Search of Definition Af-

ter Strickland, 17 Loy. U.L. Rev. 203 (1986).

Langstratt, Maximum Deferral of Distributions from IRAs,
64 Taxes 452 (1986).

Lewin, The Tail Wags the Dog: Judicial Misinterpretation of
the Punitive Damages Ban in the Federal Tort Claims
Act, 27 Wm. & Mary L. Rev. 245 (1986).

March, An Interdisciplinary Approach to the Strategic De-
fense Initiative Debate, 19 Akron L. Rev. 351 (1986).

McCoy, The Cop’s World: Modern Policing and the Difficul-
ty of Legitimizing the Use of Force, 8 Hum. Rts. Q. 270
(1986).

McGinley, The Achille Lauro Affair—Implications For In-
ternational Law, 52 Tenn. L. Rev. 691 (1985).

Miner, Victims and Witnesses: New Concerns in the Crimi-
nal Justice System, 30 N.Y.L. Sch. L. Rev. 757 (1985).
Moore, The Medical Diagnosis and Treatment Exception to
Hearsay—The Use of the Child Protection Team in Sexu-

al Abuse Prosecutions, 13 N. Ky. L. Rev. 51 (1986).

Myers, The Legal Response to Child Abuse: In the Best In-
terest of Children?, 24 J. Fam. L. 149 (1985-1986).

Sarat & Felstiner, Law and Strategy in the Divorce Lawyer’s
Office, 20 Law & Soc’y Rev. 93 (1986).

Thompson, Relief for First Mortgagees?, 49 Mod. L. Rev.
245 (1986).

Project, Fifteenth Annual Review of Criminal Procedure:
United States Supreme Court and Court of Appeals
19841985, 74 Geo. L.J. 499 (1986).

Note, Constitutional Law—The Law’s Strongest Presump-
tion Collides With Mankind’s Strongest Bond: A Putative
Father’s Right to Establish His Relationship to His Child,
8 W. New Eng. L. Rev, 229 (1986).

Note, The Incompatibility of ANZUS and a Nuclear-Free
New Zealand, 26 Va. J. Int’l L. 455 (1986).

Note, Justice Sandra Day O’Connor: Trends Toward Judi-
cial Restraint, 42 Wash. & Lee L. Rev. 1185 (1985).

Comment, Injunctive Relief in the United States Claims
Court: Does a Bid Protester Have Standing?, 1985 B.Y.U.
L. Rev. 803.

Brickner, Book Review, 34 U, Kan. L. Rev. 809 (1986) (re-

~ viewing C. Hoffer & N. Hull, Impeachment in America:
1635-1805).
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